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Re: Election Office Case No. P-165-LU299-MGN

Gentlemen:

The above pre-election protest was filed pursuant to the Rules for the IBT
International Union Delegate and Officer Election, revised August 1, 1990 ("Rules®).
The protest concerns the right of IBT members, not employed by Yellow Freight

Systems Inc., to campaign on the f:operty of Yellow Freight at its terminal located at
7701 West Jefferson, Detroit, Michigan 48216.

As noted above the protestor is not an employee of Yellow Freight. However,
he is a member of the IBT which union represents employees of Yellow Freight. The
protestor alleges that he and a fellow IBT member, also not employed by Yellow
Freight, were told by security personnel employed by Yellow Freight that the could not
campaign on Yellow Freight's property at or near the "employee walk-through gate” and
would have to conduct their campaign activities on public property
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Yellow Freight prohibits all distribution and solicitation by persons not employed
by it on its property. Yellow Freight rules states as follows:

*There shall be no distribution of literature or solicitation by
non-employees in working or non-working areas during
working or non-working times. In other words, non-

employees are not allowed on company property for the
purpose of distributing literature or :;olicnyting.'pe

It is the Election Officer’s position that such broad, non-solicitation, non-
distribution rules is inappropriate. Such rule does not comport with substantive Federal
law dealing with non-employee access to employer premises. Therefore, the rule is
violative of Article VIII, §10(d) of the Rules prohibiting the placement of restrictions
upon IBT members pre-existing rights to solicit support, distribute leaflets or literature,
and engage in sinular activities on employer premises.

Union members have a right protected by the National Labor Relations Act to
engage in communcations, solicitations and the hike with respect to intra-Union affairs

including intra-Union elections. M_Mgﬂ_ﬂ, n n i
Machinist v, NLRB, 814 F. 2nd 876 (2nd Cir. 1987); i

NLRB v, Methodist Hospital of
Gary, Inc,, 732 F. 2nd 43 (7th Cir. 1984); ABF Freight System v. NLRB, 673 F. 2nd
229 (8th Cir. 1982).

Right to engage in such communications includes right to access of non-
employees. Where denial of all access to the property of an employer would prevent
effective communications with such employer’s employees by non-employees, the
employer’s private property rights must accommodate the right to engage in such
communication type activities. Jean Country, 291 NLRB No. 4 (1988). Since the
substantive Federal right to engage in communication and solicitation includes the rights
to engage in such communication and solicitations with respect to trade union election

activities, the Employer's rights to private property must accommodate the right to
engage in such campaign activities.

Property that is purely public cannot be controlled by the employer, who canno!
interfere with protected activity including campaigning activities on such property.
Lechmere v. NLRB, 914 F. 2nd 313 (Ist. Cir 1990). An employer’s rights wita
respect to property which is techmically private, but open to the public, such as shopping
malls, access roads, and parking lots, are normally insufficient to overrule the right of
access by non-cmployees  Similarly, where the employer has traditionally permitted
non-employees to engage in solicitation (other than Union solicitation) on its property,
the employer by practice has demonstrated that its frivate property interest is insufficient
to overnide access rights for Union activities, including intra-Union election activities.
Even where the employer has restricted its property to access by its employees only,
such rights cannot outweigh the right of non-employees to have access to the property
if no effective alternate means of communications exist. Lechmere v, NLRB, supra.;
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Jean Country, supra ; Trident Seafoods Corp. 293 NLRB 125 (1989). The alternate
means must be reasonable, not overly costly or time- consuming and must generall

rmit face-to-face communications. National Maritime Union v. NLRB, 867 Fed. 2ncf:
767 2nd Cir. (1989).

Thus, in the instant case, Yellow Freights’ pro n§ interest must yield to a
limited right of access by IBT members, not em]ployed {)e ellow Freight, if denying
such access would prevent effective communications between IBT members not
employed by Yellow Freight and those so employed.

The Election Officer’s investigation determined that the entrance to the employee
parking lot is abutted by a public sidewalk as well as a grassy area between such
sidewalk and the fence enclosing Yellow Freight’s terminal. This entrance is an
entrance separate from the truck entrance to the terminal facilities.

An Election Officer representative personally visited the property. He found that
by standing on the public sidewalk and grass areas outside the Yellow Freight terminal
fence enabled IBT mcrqbers engaged in campaigning activities to have access to, to be
able to see and communicate with all Yellow Freight employees employed at the Detroit,
Michigan location noted above. Further the Election Officer investigation determined
that IBT members have not been imgded in campaigning activities which have taken
place in or around the employee &ar ing lot entrance on the public sidewalk or on the
grass between the sidewalk and the Yellow Freight fence. The Election Officer was
assured by security personnel of Yellow Freight at its Detroit, Michigan location that no
interference would take place with any IBT members campaigning in that area.

The Election Officer has determined that meaningful access to IBT members at
Yellow Freight can be provided without intrusion upon Yellow Freight's private
property rights. Therefore the Election Officer has determined that there is no
requirement under the Rules that Yellow Freight permit IBT members not employed by

1t to have access to its property located at 7701 West Jefferson, Detroit, Michigan
48216. On this basis the protest is DENIED.

If any person is not satisfied with this determination, he may request a hearin
before the Administrator within twenty-four (24) hours of his receipt of this letter. Sucﬁ
request shall be made in writing and shall be served on Administrator Frederick B.
Lacey at LeBoeuf, Lamb, Leiby & MacRae, One Gateway Center, Newark, N.J. 07102-
5311, Facsimile (201) 622-6693. Copies of the request for hearing must be served on
the parties hsted above as well as upon the Election Officer, IBT, 25 Louisiana Avenue,
N W., Washington, D C. 20001, Facsimile (202) 624-8792. A copy of the protest
must accompany the request for a hearing. The parties are reminded t{at absent
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extraordinary circumstances, no party may rely upon evidence that was not presented to
the Office of the Election Officer in any such appeal.

Vef} truly y

ichael H. Holland
cc:  Mr. Frederick B. Lacey

James DeHaan, Regional Coordinator
7192 Pebble Park Dr.
West Bloomfield, M1 48322

Daniel Hornbeck

Yellow Freight Systems, Inc.
P.O. Box 7563

10990 Roe Avenue

Overland Park, Kansas 66207
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IN RE:

ROBERT McGINNIS and PATRICK
CLEMENT,

Complainants,
and

IBT LOCAL UNION 710, YBLLOW
FREIGHT SYSTEMS, INC.,

Respondents,
DECISION OF THR
INDEPENDENT ADMINISTRATOR

MIKE HEWER,
Complainant,
and

IBT LOCAL UNION 299, YELLOW
FREIGHTS SYSTEMS, INC.,

Respondeants.

This matter is before me on two separate appeals. The first
appeal is from a decision of the Election Officer in Case Nos. P~
021-LU710-CHI and P-023-LU710-CHI. The second appeal is from
another decision of the Election Officer in Case No., P-165-LU299-
MGN. These appeals were consolidated for purposes of the hearing
conducted before me. Given the important issues raised in thig
appeal, I requested post-hearing submissions. Appearing in person

or by teleconference were the following persons: Michael H.
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Holland, John Sullivan and Barbara Hillman, on behalf of the
Blection Officer; Julie Hamos and James DeHaan, Regional
Coordinators; Larry Hall and Patrick Kocian, attorney's for Yellow
Freight Bystems, Inc.; complainantg Robart McGinnis and Patrick
Clement, and Paul Levy, their attorney; Michael Hewer and Susan
Jennik, his attorney; Complainant Edward Vecchio, Secretary-
Treasurer of IBT Local Union 299; Frank Genty and Robert Jones,
employees of Yellow Freight.

These appeals involve the employer Yellow Fraeight Syatenms,
Inc. ("Yellow Freight"). The proteat filed by Robert McGinnis and
Patrick Clement concerns an incident which occurred at the Yellow
Freight terminal located in Chicago Ridge, Illinois. The protest
filed by Mike Hewer concerns an incident which occurred at the
Yellow Freight facility located at 7701 West Jefferson, Detroit,
Michigan.

Each protest centers around an alleged Yeliow Preight
violation of the rights of non-employee IBT members to engage in
campaign activities on Yellow Freight's property. Specifically,
the complainants have alleged that Yellow Freight, acting alone or
at the request of the respective Local Union, violated Article
VIII, § 10 of the Rules for the IBT International Unioen Delagate
and Officer Election, revised August 1, 1990 ("Election Rules"), by
refusing to allow them limited access to Yellow Preight's property
for the sole purpose of canmpaigning among their fellow union

members.
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Yellow Freight's policy prohibits any non-amployes from
engaging in any campaign activities on company property. 1Its
vritten rule, applicable to all of its facilities, including
Chicago Ridge and Detroit, provides:

There shall be no distribution of 1literature or

solicitation by non-employees in working or non-working
areas during wvorking or non-working ::‘gnu. In other

for the purpote of Alstriboring 1iterarure o S1i0TEingT

The Election Officer determined that Yellow Freight's "no
solicitation® policy, as entorced at its Chicago Ridge terminal,
vioclated the Election Rules and the March 1¢, 1989, Consent Order
by denying complainants McGinnis and Clement limited access to
Yellow Freight's property for campaign purposes. The Election
Officer found that the complainants Aid not have a reasonable
alternative means off of the company property for communicating
with IBT members employed at this facility. In contrast, the
Election officer held that at the Detroit facility Yaellow Freight
had not viclated the Flection Rules or the Consent Order when it
prohibited the complainant, Hewer, from engaging in campaign
activity on its property because he had a reasonable alternative
means of communicating with his fellow IBT membars off the
company's property.

Yallow Freight has appealed the Election Officer's decision in
both cases. Yellow Freight argues that the Rlection Officer and
the Independent Administrator lack jurisdiction over it because, as
an employer, it was not a party to the underlying civil RICO
litigation or the Consent Order. In addition, Yellow Freight

-3=
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raisas a preemption argument, contending that the National labor
Relations Board ("NLRB") has exclusive jurisdiotion over the claims
alleged in these protests. It also challenges the merits of the
Elaction Officer's determination as to the Chicago Ridge
complainants.,

I will address Yellow Freight's jurisdictional challenges
first, before turning to a discussion of the Eleoction Officer's
application of the Election Rules to Yellow Freight.

I. Jurisdiction

Yellow Freight's Jjurisdictional challenges, if successful,
would strike at the heart of the effective enforcement of the
Election Rules. If the Court-appointed officers do not have the
power to prevent employers from frustrating an IBT nenber's
exercise of the right to campaign for delegate or officer
candidates, the Election Rules will have little meaning.

In approving and implementing the Consent Order and the
Election Rules, United States District cCourt Judge David N.
Edelstein established a comprehensive remedy designed to rid the

IBT of the "hideous influence of organized crime.* [pnited States
v. International Brotherhood of Teamsters, 728 F.Supp 1032, 1036
(8.D.N.Y. 1990). The key to the success of this endeavor lies with
the "proposed framework for the first fully democratic, secret
ballot elections in the history of (the) union.® United States v.
International Brotherhood of Teamsters, 88 Civ. 4486 (DNE), slip
op, at 2 (S.D.N.Y., July 10, 1990). Judge Edelstein has
=fw
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characterized an "honest, fair, and free® election process as the
“linchpin® of the efforts to cleanse the union of ocorrupt
influences. J4, at 3. According to the Court, "[n}o question is
more central to the ultimate success of this Consent Decree.® Id.
at 2.

These lofty goals could not be achieved if third parties were
free tc e¢ffectively disenfranchise the IBT membership. Thus, the
Election Officer properly determined, in the exercise of the very
expertise concerning intraunion affairs that led to his court
appointment, that the right to bring campaign messages to employees
at their workplaces is fundamental to the ability of any candidates
to successfully campaign for union office, particularly candidates
who seek to unseat long-term incumbents who enjoy the advantages
that go with incumbency. Indeed, this right is especially
important where, as here, we are dealing with a union where, at
certain levels, as Judge Edelstein has stated, there exists the
"hideous influence of organized crime.™ It also must be recognized
that some employers may have developed comfortable relationships
with Local incumbent union leadership that they might wish to
preserve in office; and, to the extent this condition exists, there
may be an inclination to hinder or impair the candidacy of those
who offer the prospect of being more aggressive or combative in
representing the employees.

Yellow Freight, and other similarly situated employers, have
the power, if not restrained, to subvert the electoral process and
thereby eviscerate the most oritical provisions of the Consent
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Oorder by preventing IBT members ¢rom exercising their right ¢to
campaign for delegate or officer candidates. The Consant Order
provides for the first secret ballot, one-person-one vote rank and
£ile election ever conducted in the IBT. However, unless IBT
pembers obtain true access to their fellow nembers for purposes of
campaigning, the elaction process contemplated in the Consent Order
vill not be achieved. Since incumbent union officers havs far
greater name recognition than members of the rank and file, and
often will have virtually unlimited access to IBT mnembers at the
members' Jjob sites because of their status as union
representatives, candidates who are not in office must often have
access to work sites for campaign purposes if the playing field of
the election proceas is not to be tilted toward the incumbent.
The Election Rules promulgated by the Election officer and
approved by order of Judge Edelstein recognize the necessity of
equal access to work sites for campaigning IBT members and provide
for jurisdiction over employers in order to enforce this rule.
Article VIII, § 10(4) of the Election Rules states that "no
restrictions shall be placed upon candidates' or nenbers' pre-
existing rights to solicit support, distribute leaflets or
literature . . . or engage in similar activities on exmployer or
Union premises.® In addition, in Article XI, § 2, the Election
Rules provide that the Election Officer may take "whatever remedial
action is appropriate" including nrequiring or limiting access® to
guch premises. Enforcement of these rules requires jurisdiction

over employers such as Yellow Freight.
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The Blection Rules, as 80 ordered by Judge Bdelstein, refer to
a menmber's "pre-existing rights to solicit support . . . on
exployer . . . premises.” It is thus appropriate to examine the
maaning of "pre-existing rights.® 1In general, the "prae-existing
rights® to engage in campaign activity include any past practice or
agreenent among employers and the IBT, or its menmbears, which allows
for such campaign activity and any substantive rights of union
members to engage in such conduct as established by applicable law.

The specific issue in the present protests is whethar the
complainants, non-employee IBT members, have any "“pre-existing
right" to engage in campaign activity on Yellow Freight's property.
In his investigation, the Election Officer 4id not £ind any past
practice or agreement authorizing access by non-employee IBT
members to the Yellow Freight facilities in either Chicago Ridge or
Detroit. In fact, Yellow Freight has a strict "no solicitation"
policy prohibiting all non-employees from engaging in campaign
activities on any company property.

Non-employes IBT members, however, do have a limited right to
engage in campaign activity on an employer's premises as guaranteed
by the National Labor Relations Act ("NLRA“), 29 U.8.C. §
158(a) (1), and decisions by the National Labor Relations Board
("NLRB") and federal courts interpreting this Act. Union members
have the right, protected by the NLRA, to engage in communications,
solicitations and the like with respect to intra-union affairs,
including intra-union elections. pDistrict lLodge 91 International
Asgocjation of Machiniste v, NLRB, 814 F.2d 876 (2d Cir. 1987))

==
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NLRB v. Methodist Hompital of gGary. Inc., 733 F.24 43 (7th cir.

1984); ABF Freight Svstem, Inc. v, NILRB, 673 F.2d4 228 (sth Cir.
19832). Noreover, as the United States Supreme Court recognised in

NIRB v. Magnavox €o,, 415 U.8, 322 (1974), the right of eaployses
to engage in activity critical of an incumbent union may be as
important as the right of non-employee union members to organise
the employees of & non-union employer. When the exerciss of such
rights conflicts with the property interests of employers, the NIRB
has held and the federal courts have affirmed that the right of
access by non-employees to an employer's premises depends upon the
balancing of the strength of the union member's right to sngage in
the conduct in question, the strength of the employer's property
right and the availability of a reasonable alternative means of
communication. gJean Country, 291 NLRB No. 4 (1988); lechmere v.
NLRB, 914 F.2d 313 (1st cir. 1990); Laborers Iocal Union 204 v,
NLRB, 904 F.2d 715 (D.C. Cir. 1990).

Therefore, I find that non-employee IBT members do have a
right, in accordance with "pre-existing law," to engage in caupaign
activities on an employer's premises subject to the foregoing
balancing test. I will discuss this balancing test in greater
detail later, when applying it to the present protests.

Judge Edelstein, pursuant to his authority under the Consent
Order and the broad powers Congress gave the district courts to
fashion remedial measures under the civil RICO statute, 18 U.S.C.
§ 1964(a), has approved the Election Rules (as amended), which
include the pre-existing right of a non-employee union mexber to

-8~
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engage in campaign activities on an employer's prenises subject to
the foregoing balancing test. I find that in order to effectuate
the Election Rules "so ordered® by Judge Edelstein and to fulfill
the purpose and goals of the Consent Order, the Election officer
and the Independent Adninistrator have the authority to enforoe, in
accordance with "pre-existing® law, a member's right to engage in
canpaign activity on employer premises.

Parenthetically, I note that this is not the first time that
the United States District Court and its Court-appointed officers
have found it necessary to assert jurisdiction over non-parties to
the Consent Order. 1In his "All Writs Decision," Judge Edelstein
recognized that interference by third parties could completely
undermine the Consent Order and employed the All Writs Act, 28
U.8.C. § 1651, to assert jurisdiction over unrelated persons and
entities.
728 F.Supp 1032 (8.D.N.Y. 1990), af£'d 907 F.24 277 (24 Cir. 1990).

Moreover, other federal courts in various factual situations have
also found it necessary to assert jurisdiction over non-parties in
ordar to effectively implement a consent order. Sas a.d., Inited
States v. Hall, 472 F.2d 261 (5th cir. 1973) (a school
desegregation case in which non-parties to the 1litigation
threatened to disrupt the court's remedial order); Yonkars Racing
Corp. v. City of Yonkers, 858 P.2d 855 (2a cir. 1988), gext denled,
109 S.Ct. 1527 (1989) (a discrimination in housing suit in which
non-party landowners threatened to destroy a consent decree by

filing suit in state court).
P

— g o
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The isplementation of the Consent Order, and its mandate for
fair, honest and open elections, is vulnerable to frustration or
disruption by employers liks Yellow Freight. If the Consent Order
is to have meaning, the Court-appointed officers must have the
power to exercise jurisdiction over Yellow Freight and I conclude
that we do.'

II. Rreemption

Yellow Freight also argues that the claims which are presented
here as violations of the provisions of the Election Rules are
actually unfair labor practices covered by the NLRA, and,
therefore, they fall under the exclusive jurisdiction of the NILRB.
The issue presented here is whether the United States District
Court, the Election Officer and the Independent Administrator hava
the authority to rule upon and enforce the Election Rules which
have baen approved by Judge Edelstein pursuant to the Consent Ordar
and pursuant to the broad renedial powers the district courts have
in civil RICO actions, ses 18 U.S.C. § 1964(a), even though the
prohibited activity may also be an unfair labor practice under the
NLRA. The simple answer to this inquiry is "“yes."

The United States Supreme Court has held that the NLRA
preempts state law claims that regulate conduct that is arguably
protected or prohibited by the unfair labor practice provisions of

' puring the hearing, I asked Yellow Freight's representative if
it would entertain my suggestion that, on a voluntary basis, it
would open its premises to the above-described campaign activity
(as other ewmployers have been doing). My suggestion vas rejected.
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the NLRA. San Diego Building Trades Coungll v. daxmen, 389 U.S.
236 (1959). Under this decision, such claims must be presented to

the NLRB rather than to a court of law. However, preenption does
not automatically apply when the NLRA Tuns counter to the
provisions or remedies of another federal statute rather than a
contrary state law. The United States Supreme Court has held on
several occasions that federal claims may be litigated in federal
court, notwithstanding the fact that the prohibited or permitted
activity may also be an unfair labor practice under the NLRA. Sae
.9, WJW. 371 U.8. 195 (1962);

depan, 401 U.8. 233

(1971) ¢ mnw_&negx_ummu 110 S.Ct. 424
(1989).

I rind that the Congreassional determination to provide for
federal jurisdiction wvas no more specific in those cases in which
a federal statute was held to override NLRB preamption, than it is
here, where Congress has given the federal courts jurisdiction to
enforce civil RICO claima. See 18 U.B.C. § 1964(a). I

The comprehensive remedy embodied in the Consent Oordsr and the
Election Rulas was approved by Judge Edelstein pursuant to the
United States District Court's broad remedial powers in RICO
actions. 18 U.5.C. § 1964(a). Even if the conduct complained of
here amounted to an unfair labor practice under the NIRA, it 1is
first and foremost a violation of the Election Rules, and is,
therefore, subject to the Consent Order's enforcement provisions.
By enforcing the Blection Rules in this case, the Election Officer

=1l=
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and the Independent Adninistrator, as Court-appointed officers, are
merely carrying out the United States District court's pover to
enforce its own Consent Order.

Because the protection of a union member's right to engage in
campaign activity at the work place is orucial to both the
effective implementation of the Election Rules and to the
enforcement of the Consent Order, I find that Congress' grant of
federal jurisdiction for the enforcement of this civil RICO Consent
Order overrides any concurrent NLRB jurisdiction. Therefore, I
f£ind that the Election Officer and the Independent Administrator
have the authority to decide and enforce the Election Rules in this

case.

111, yindings of Fact and Coneclusions of Law

Having considered the jurisdictional issues raised by Yellow
Freight, I now turn to the underlying merits of these protests. As
discussed earlier, the factual issue presented here concerning the
scope of a Udnion member's right to engage in campaign activities on
an employer's premises is not a novel one, but rather is a conflict
that the courts have grappled with for decades in varying factual
gsituations. On the one hand, the courts have upheld the legal
right of union members to engage in communications and
solicitations with respect to intra-union atfairs, including intra-
union elections. In fact, within the context of the election
provisions of the Congent Order, as incorporated in the Election
Rules, and as I have already noted, gee p. 8, supra, the right of

=]2=



1y

JAaN-23-'91 WED 19°S1 1Dt TEL NO. R4S 1

IBT mewbars to engage in campaign activities that may be oritical
of the incumbent union officers is as important, if not more
important, than the righé to organize an employer's employees. on
the other hand, the courts have recognized that the exsrcise of
such rights may impact upon the property interests of employers.
In resolving this conflict, it is necessary to strike an equitable
balance between the competing righte of the union members and the
employer "with as little destruction of one as is consistent with

the maintenance of the other.” NLRB v. Babcock and Wilcox Co., 352
U.8. 105, 113 (1956).

In the present case, the Election officer properly determined
that the appropriate analysis for resolving the conflict between
the complainants' right to campaign against incumbents and Yellow
Freight's property interests is a balancing test in which the
strength of the IBT member's right to engage in campaign activity,
the strength of the employer's property right and the availability
of a reasonable alternative means of communication are weighed
against one another. g§ee Jean country, 291 NLRB No. 4 (1988). I
agree that this balancing test is the proper analysis to apply to
the present protests and any other similar conflicts that may arise
between campaigning union members and enployers.

With respect to the complainants, Patrick Clement and Robert
McGinnis, both are announced candidates for delegates to the 1991
IBT International Convention. At the time in question, both
candidates were engaging in campaign activity in an unfenced Yellow
Freight parking lot reserved for visitors and loading doock

=l3-
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ezployees. There are two other Yellov Freight parking lots nearby
that are enclosed by a security fences. The candidates vere
campaigning at a pedestrian gate on Yellow Freight property through
vwhich most Yellow Freight employees pass. The candidates wvere
instructed by the Chicago Ridge police to leave this parking lot
and go to an area on the public sidevalk approximately 50 feet from
the driveway entrance to the parking lot and farther away from the
pedeatrian gate.

wWith respect to the complainant Nichael Hewer, at the time in
question, the complainant was attempting to engage in campaign
activity at the employee walk-through gate locatad on Yellow
Freight preoperty. The parking lot at the Detroit facility is
surrounded by a security fence vhich forces Yellow FPreight
employeses to enter and exit through the main gate. On either side
of this gate is a sidewalk which is located on public property.
Yellow rFreight security personnel instructed the complainant to
leave Yellow Freight's property and restrict his campaign
activities to public property.

In applying the balancing test to the competing interests of
the complainants' right of access to Yellow Freight's property for

campaign purposes and Yellow Freight's property interest in its
Chicago Ridge facility, the Election Officer found that Yellow
Freight had violated the complainants' rights. I find that there
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is ample evidence to sustain the Election Officexr's decision with
regards to Yellow Freight's Chicago Ridge facility.?

The ability of IBT meabers to engage in campaign
communications with their fellow IBT members at the employer's
premises is a strong interest that is vital to the effective
implementation of the Election Rules and to the succass of the
Consent Order. Yellow Freight's property interests in ite Chicago
Ridge facility varied among its different parking lots. Two of its
parking lots are enclosed by a security fence evidencing a strong
property interest. The parking lot on which the complainants were
conducting their campaign activities, however, was not fenced.
Moreover, the complainants did not have a reasonable alternative
peans of communication off company property with IBT members at
this facility. Therefore, in order to effectively communicate with
IBT members employed at the Chicago Ridge facility, the
complainants, non-employea IBT members, must be given a limited
access to Yellow Freight's property for campaign purposes. In his
remedy, the Election Officer gave Yellow Freight the option of
permitting campaigning by non-employees at two different locations
within the Chicago Ridge facility. I aftirm this proposal.

2 Without determining what standard of evidence should be
applied and where the burden of proof lies, I state here that,
assuming the burden lies with the Election Officer (or protester)
to establish the facts of the protest by a preponderance of the
credible evidence, that burden has been sustalned. As to the
Detroit facility, the Election Officer properly determined that the
protester had not established his claim.

-18-
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In contrast, with regards to Yellow Freight's Detroit
facility, the Election Officer determined that Yellow Freight's
prohibition on solicitation by non-employees did not violate the
complainant's rights under the Blection Rules. I f£ind that there

is ample evidence to gustain the Election Officer's decision with
regards to Yellow Freight's Detroit facility. While the

complainant's interest in communicating with fellow IBT members is
as gtrong here as at the Chicago Ridge facility, the complainant
appears to have a reasonable alternative means of communicating
with his fellow IBT members on the public sidewalk adjacent to the
entrance to the fenced employee parking lot.

Accordingly, the decision of the Election Officer is affirmed

e

Fredexick B.
Independent Admiﬂ strator

in both cases.

Dated: January 23, 19%91.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- TP o > W B - - ------------------------x

UNITED STATES OF AMERICA, 3
Plaintife, 3
-v= ] nugmmm_l-ﬂm
INTERNATIONAL BROTHERHOOD OF s 88 CIV. 4486 (DNE)
WAREHOUSEMEN AND HELPERS OF 3 Q\\
AMERICA, AFL~CIO, at Al . ‘Y\%,S\)(
Defendants. '
-----. ..... -------—— —-----x 55
IN RE: PETITION FOR REVIEW OF
DECISION 91-ELEC. APP.-43 OF ]

THE INDEPENDENT ADMINISTRATOR

APPEARANCES: OTTO G. OBERMAIER, United States Attorney for the

Southern District of New York, (Edward T. Ferguson,

111, Assistant United States Attorney, of counsel)
for the Government;

FREDERICK B. LACEY, Independent Administrator of the
International Brotherhood of Teamsters, (Stuart
Alderoty, of counsel)!

MICHAEL HOLLAND, Election Officer of the

International Brotherhood of Teamsters, (Barbara
Hillman, of counsel)}

MATKOV, SALZMAN, MADOFF & GUNN, Chicago Illinois,

(Larry G. Hall, Kirk D. Mesmer, of counsel) for
Yellow Freight.

EDELSTEIN, District Judge:

This decision arises from the {mplementation of the rules for

the 1IBT International Union Delegate and officer Election

promulgated by the Election Officer (the wglection rules®) and

approved by this Court by Opinion & Order dated July 10, 1991, 742

F. Supp. 94 (S.D.N.Y. 1990). These election rules provide a

nframework for the first fully democratic, secret ballot election
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in the history" of the 18T. JId. at 97.

petitioner Yellow Freight Systems, Inc., (“Yellow Freight"),
a trucking company that employs IBT pembers, appeals decision 91-
glec. App.-43 of the Independent Administrator, which consolidated
and agfirmed the Election officer's decisions P-021-10U710-CHI, P-
023-1U710-CHI, and P-165-10299-NGN. Yellow Freight petitions this
court to issue injunctive and declaratory relief that would
overturn the findings of the Independent Administrator and declare:
(1) that the court Officers had jurisdiction to enforce the
election rules with respect to Yellow Freight: (ii) that the
decisions of the Court Officers must be pre-empted by the Nationa]:

Labor Relations Board; and (iii) that the decision of the

Independent Administrator was not supported by substantial evidence

and should be overturned.

As previously ruled at the hearing held March 4, 1991, Yellow

Freight's petition {s denied in all respects. (Transcript, March

4, 1991 hearing, at 33-34). This wemorandun supplenents

supplements those earlier rulings made on this matter.

ummmwum

This dispute arose OVer tha efforts of certain candidates

running for office in IBT locals that sought access to Yellow

FPreight terminals {n Chicago Ridge, 111inois, and 7701 West

Jefferson Avenue, petroit, Michigan. The incidents {nvolved IBT

candidates alleging that Yellow Freight had violated Article VIII,

§10 of the election rules, by not permitting IBT candidates access
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to Yellov Freight's property for the 1imited purpose of campaigning
among the employees at each sight. Those candidates filed election
protests to the Election ofticer.

with respect to the Chicago Ridge terminal matter, election
protests P-021-LU710-CHI, and P-023-1LU710-CHI, the Election Officer
determined that the complainants did not have any reasonable
alternative means of communicating with the members at that
gacility off of company property. With respect to the Detroit,
Michigan, protest, P-165-1LU299-MGN, the Election Officer ruled that
the complainant had an alternative reasonable wmeans of
communicating with the members off company property, and found that
Yellow Freight did not violate the election rules or the Consent

Decree.

Yellow Freight appealed both decisions to the Independent
Administrator. In his decision 91-Elec. App.-43, the Independent
Adnministrator (i) rejected Yellow Freight's argument that it wvas
not bound by the determinations of the Election Officer or the
Independent Adrinistrator; (ii) rejected Yellow Freight's argquments
that any determinations on the instant issues fall under the
exclusive jurisdiction of the National labor Relations Board:; and

(114) concluded that the decisions of the Election Officer had

sufficient basis in fact, and affirmed those decisions. This

appeal followed.

11, Discussion

In appealing the decision of the Independent Administrator,

3
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vellow Freight bears the burden of denmonstrating that those
¢indings were “arbitrary or capricious.® Paragraph K.16 of the
Consent Decree provides that this Court shall reviev actions of the
Independent Administrator using the %same standard of review
applicable to review of final federal agency action under the
Adninistrative Procedures Act.® Consent Decree at 25. This Court
may only overturn the gindings of the Independent Adninistrator
vhen it f£inds that they are, on the basis of all the evidence,
narbitrary or capricious.® This Court and the Court of Appeals
have interpreted §K.16 to mean that decisions of the Independent
Adninistrator "are entitled to great deference." 905 F.24 at 616
(24 cir. 1990) aff'g March 13, 1990 opinion and Order, 743 F. Supp.
155 (S.D.N.Y 1990).

Yellow Freight essentially repeats befors this Court the sane
three argunents that were unsuccessful before the Independent
Administrator. First, they argue that they cannot be "bound®" by

the election rules. gecond, they argue that the hearings before
the Election Officer and Independent Administrator is pre-empted
by the National Labor Relations Act.

tha

Third, Yellow Freight argues
t the substantive decision of the Independent Administrator

regarding the Chicago Heights facility was arbitrary and

capricious. All of these arguments are without merit.

Yellov Freight first argues that they cannot be affected by
the election mechanism set up under the Consent Decree by the
Supreme Court decision in Martin v, Wilks, ___VU.S. __, 109 S.Ct.

2180, 2184 (1989), since by that decision non-parties to a Consent

4
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Decree cannot be pound by its terms.

vellow Freight's particular contention before this Court is
that as an employer not in any way affiliated with the IBT, it
cannot be bound by the Consent Decree. Yellow Freight's argument
concerning the Martin case fundamentally mischaracterizes that
decis'ion, which is not applicable to this case. Martin v, Wilke
concerns allowing those affected by a consent decres designed to
remedy discriminatory hiring practices but vho vere not parties to
the original suit to challenge actions made pursuant to that
decree. The Second circuit has specifically declined to apply
H_gn,_m_x_._}ﬂlkﬂ {n the context of this ongoing case. United States
WWW. 905 F.2d4 610, 622 (24
cir. 1990). 1In this circuit and others, courts have ndecline(d)
to extend Wilks beyond its facts."

United States et 8l.. V.

MWL‘ 902 F.24 213, 218 (24 cir.

1990): gee wmm_hmm 907 r.2d

1554, 1568 (5th Cir. 1990): wmmdﬂmlmum.

897 F.2d 1499, 1506 (9th cir. 1990).

Even assuning that Martin v. Wilks is applicable, Yellow

Freight's argument also mistakes the fundamental posture that they

now occupy. By being "bound" by the Consent Decres, Yellov Preight

must seek redress for their claims before the Court Officers that

the actions of the IBT candidates violated their rights to keep 8

secure freightyard. Yellow Preight vas given a full and complete
opportunity to argue their claims before the Election Officer, the

Independent Administrator, and this Court, in addition to any right

{
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of appeal they may have. By the application of this Consent
Decree, Yellov Preight has not been denied any opportunity to
litigate their claims. On the contrary, their claims are nov being
heard for the third time.

This Court has previously found jurisdiction over non-parties
to the Consent Dacree by the injunction entered under the All Writs
Act, 28 U.5.C. §1651, 728 ?. Supp. 1032 (8.D.N.Y. 1990), af£'d 907
F.24 277 (24 cir. 19%0). 1In issuing that injunction, this Court
yuled that all subordinate entities of the IBT must litigate their
consent Decree related claims in this Court as necessary *in aid
of (this Court's) jurisdiction." J4. It is similarly necessary
to apply that decision in this context, since employers guch as
vellow Freight could frustrate the electoral provisions of the
consent Decree.

why this is so is because the crux of this Consent Decree is
for free, open and fair secret ballot elections. In order for

those elections to be meaningful, the IBT rank and file must be

given a fair choice of candidates. But the reality of such an

election is that {ncumbents may often hold distinct advantages in
name recognition, and access to members of a local. Employers may
have developed comfortable relationships with incumbent IBT

officers, and may not be anxious for mnev, and perhaps more

assertive union representatives. As a result, juriediction over
exployers such as Yellow Freight may be necessary "in aid of this

court's jurisdiction.*

As an additional matter, the grounds Trelied on by the
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Independent Adninistrator were sutticient to find that Yellov
Preight was subject to the juriediction of the Court Officers.
rirst, the Independent Adninistrator reasoned that enployers such
as Yellow Freight *have the power, it not restrained, to subvert
the electoral ptoccu..." wvere they to bar IBT members from
exercising their right to campaign on enployers' prenises.
pecision of the Independent Administrator at 4-7. B8econd, the
Independent Administrator found that non-employee IBT menxbers have
a limited wpre-existing right" of access to non-employer prenises
as guaranteed by the National Labor Relations Act, ("NLRA") 29
u.s.C. §158(a) (1), and its subsequent interpretations. See, €.9.,
, 914 F.24d 313 (1st Cir.
1990) . The Independent Adninistrator properly applied the
palancing test wveighing the availability of alternative means of
reaching the penmbership with the employer's property rights. I4.
at 320.
Accordingly, Yellovw Freight's arguments that they are not
subject to the Jurisdiction of the Court Officers is vithout merit

and must be rejected.

gecond, Yellow Preight contends that the Court Officers are

pre-empted from adjudicating these claims Dbecause the subject

matter in question--whether YBT candidates should be given a

1imited right of access to Yellow Freight's property for the

purpose of campaigning--is solely under the 4urisdiction of the

National labor Relations Board, ("NLRB") . vYellow Freight is in

essence arguing that the Court Officers adjudicated a charge that

?
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In reaching his decision, the Independent Administrator
applied the palancing test to determine the 1BT candidates' pre-
existing rights to campaign on employers' property. lechmere V.
mm_;m:_mnmumﬂ , BupIa. The Independent
Adninistrator revieved the strength of the IBT menbers' right to
engage in campaign activity, the strength of Yellov Freight's
property right, and the availability of a reasonable alternative
means of coxnunicating with the IBT menbers employed at each site.

Wwith respect to the Chicago Ridge, facility, the Independent
Administrator found that (i) both IBT members were candidates for
delegate, (ii) they were campaigning in a Yellow Freight-owned,
unfenced parking lot, (111) they had no alternative means to
effectively communicate with the IBT nembox‘.l employed at that
gacility, and concluded (iv) that they pust be given a limited
right of access to Yellow Freight's property. with respect to the
petroit facility, the Independent Administrator found that the IBT
candidate had a reasonable alternative means of communicating with
IBT menmbers employed at that site, and allowed no right of access

to Yellov Freight's facility.

The Independent Administrator properly applied this balancing

test in both instances, and his conclusions vere neither arbitrary

nor capricious. Accordingly, the substantive determinations of the
Independent Administrator should be affirmed in all respects.

II11. Conclusion

For the reasons stated above, the determinations of the
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Independent Administrator are atfirped in all respects. Yellow
Freight's application for injunctive and declaratory relief is
denied without separate analysis, since this memorandum has already

considered and rejected the merits of that application.

so Ordered.

pated:  April 3, 1991
New York, New York

A <
{t“‘ - G-# ,’ (‘\-’
W oot g mmat "

20



1 4 '-— CCT-30-'91 LED 16 33 1D v /Lem 1IBe W CUL—Bee Cwo

-

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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UNITED STATES OF AMERICA,

Plaintiff,

-v-

ORDER

INTERNATIONAL BROTHERHOOD OF : 88 CIV. 4486 (DNE)
TEAMSTERS, CHAUFFEURS,
WAREHOUSEMEN AND HELPERS OF
AMERICA, AFL-CIO, gt al..

Defendants.

IN RE: 91-ELEC. APP.-43 OF THE
INDEPENDENT ADMINISTRATOR
(vYellow Freight")

cevmn————— -————— e m———————————————— X
EDELSTEIN, District Judge:

In United States v, IBT, No. 91~6069, slip opinion, (Oct. 29,
1991 2d Cir.), the Second Circuit concluded that this Court: (1)
was entitled to exercise jurisdiction over Yellow Freight pursuant
to the All Writs Act, 28 U.S.C. §1651; and (2) was not pre-empted
from that jurisdiction by the authority of the National Labor
Relations Board (the "NLRB") to determine issues concerning unfair
labor practices under the National Labor Relations Act (the
“NLRA"). Further, given these conclusions, the Second Circuit
refused to direct this Court to enjoin the Election Officer and the
Independent Administrator from asserting jurisdiction or authority

over Yellow Freight.

However, the Second Circuit also concluded that this Court,
the Independent Administrator, and the Election Officer did not
adequately consider the availability of alternate means by whiéh

the barred IBT campaigners might comnunicate with IBT employees of
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Yellow Freight. Accordingly, the Second circuit vacated and
remanded for the limited purpose of assuring that alternate means

are adequately considered as outlined in the Second Circuit's

decision. Id. at 26.

The Second Circuit's decision explicitly stated that "the
consideration of this issue on remand may take into account all
pertinent matters, including time constraints imposed by the
inpending elaction schedule and cost factors." Id. at 25.
Further, the Second circuit stated that "we do not seek to pose
undue difficulties for the district court and the court-appointed
officers in dealing practically and flexibly with the gignificant
burden of overseeing the ongoing IBT election." 1Id.

Accordingly, it is hereby ordered that the Government, the
Independent Administrator, the Election Officer, and Yellow Freight
are to implement the order of the Second Circuit with all due
dispatch.

80 ORDERED.

Dated: October 29, 1991
New York, New York

/C/;w-x_ 7 Z@/TZZZI

U.S.D.J.
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UNITED STATES of Ameriea,
Plaintiff-Appellee,

v.

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, CHAUFFEURS, WARE-
HOUSEMEN AND HELPERS OF
AMERICA, AFL-CIO, the Commission
of La Cosa Nostra, Anthony Salerno,
also known as Fat Tony, Matthew Ian-
niello, also known as Matty the Horse,
Nunzio Provenzano, also known as
Nunzi Pro, Anthony Corallo, also
known as Tony Ducks, Salvatore San-
toro, also known as Tom Mix, Christo-
pher Furnari, Sr., also known as
Christie Tick, Frank Manzo, Carmine
Persico, also known as Junior, also
known as The Snake, Gennaro Langel-
la, also known as Gerry Lang, Philip
Rastelli, also known as Rusty, Nicholas
Marangello, also known as Nicky
Glasses, Joseph Massino, also known as
Joey Messina, Anthony Ficarotta, also
known as Figgy, Eugene Boffa, Sr.,
Francis Sheeran, Milton Rockman, also
known as Maishe, John Tronolone, alse
known as Peanuts, Joseph John Aiup-
pa, also known as Joey O'Brien, also
known as Joe Doves, also known as
Joey Aluppa, John Phillip Cerone, also
known as Jackie the Lackie, also
known as Jackie Cerone, Joseph Lom-
bardo, also known as Joey the Clown,
Angelo LaPietra, also known as The
Nutcracker, Frank Balistrieri, alse
known as Mr B, Carl Angelo DeLuna,
also known as Toughy, Carl Civella,
also known as Corky, Anthony Thomas
Civella, also known as Tony Ripe, Gen-
eral Executive Board, Internstional
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of Amer-
fca, Jackie Presser, General President,
Weldon Mathis, General Secretary-
Treasurer, Joseph Trerotola, also
known as Joe T, First Vice President,
Robert Holmes, Sr., Second Vice Presi.
dent, William J. McCarthy, Third Vice
President, Joseph W. Morgan, Fourth
Vice President, Edward M. Lawson,
Fifth Vice President, Amold Weinmels-
ter, Sixth Vice President, John H.

948 FEDERAL REPORTEKR, s» v

Cleveland, Seventh Vice
Maurice R. Schurr, Eighth Vice Pregi.
dent, Donald Peters, Ninth Viece Presi.
dent, Walter J. Shea, Tenth Vice Pregi.

No. 1839, Docket 91-6098.

Umnited States Court of Appeals,
Second Circuit.

Argued July 22, 1991
Decided Oct. 29, 1991

Employer sought rebef from decision
of mndependent administrator, appomted
pursuant to consent decree entered m
Government’s achon to nd umon of orga-
mzed crme influence, grantng nonem-
ployee unwon members access to employer’s
premises to campaign for umion office.
The United States Distnet Court for the
Southern District of New York, Danid N
Edelstem, J., affirmed mdependent admm-
wstrator’s decision, and employer appealed.
The Court of Appeals, Mahoney, Circuit
Judge, held that: (1) Distnet Court could
enforce consent decree agamst employer
pursuant to All Wnts Act; (2) dispute was
not within exclusive Junsdiction of National
Labor Relations Board (NLRB); and (8)
madequate consideration was given to
availability of alternative means by which
candidates could eommunicate with umon
employees.

Vacated and remanded.

Winter, Circurt Judge, filed dissenting
opion.

1. Federal Civil Procedure $=23976
District court had authonty, pursuant
to All Wnts Act, to enforce consent decree,
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US. v. INTERNATIONAL BROTH. OF TEAMSTERS 99
Cits s 948 F2d 98 (2nd Cir 1991)

d in Government’s action to nd union
organized cnme mfluence, agawmnst non-
rty employer, and to require that nonem-
syee candidates be granted hmited access
employer premuses to campaign for un-
a office, n absence of any feasible alter-
{tive for campaigning 18 USCA.
1961-1968, 28 US C.A. § 1651(a).

Labor Relations =510

National Labor Relatons Board
{LRB) did not have exclusive junsdiction
ver claims of nonemployee candidates for
nion office that their exclusion from em-
ioyer's premses violated union election
ules promulgated pursuant to consent de-
ree, entered m Government's btigation to
«d umon of orgamzed cnme mfluence, -
{tead, matter could be resolved by district
ourt, on appeal from independent adminis-
rator, as provided in consent decree, par
scularly considenng njunction prohilting
Al members and affihates of umon from
mtating any legal proceeding relating to
sonsent decree in any court or forum n any
ction other than distnict court. Ne-
Labor Relations Act, §§ 7, 8(aX1), as

amended, 29 U.SC.A. §§ 167, 168(aX1)

3. Labor Relations =123

Inadequate consideration was given to
availability of alternative means of commu-
nicating with employees away from job site
before distriet court upheld decision of m-
dependent admunistrator, appowmnted pursu-
ant to consent decree entered m Govern-
ment’s action to nd umion of orgamzed
crme nfluence, granting nonemployee can-
didates access to employer’s premses to
campaign for umon office, where speafic
attention was accorded only to alternatives
immediately adjacent to premises. Nation-
al Labor Relatons Act, §§ 7, 8(aXl), as
amended, 29 US.C.A. §§ 167, 168(aX1)

Jay G Swardensk, Chicago, L. (Larry
G Hall, Kirk D Messmer, Patnck W Ko-
aan, Matkov, Salzman, Madoff & Gunn,
Chicago, 111, of counsel), for appellant.

James L. Cott, Asst. US Aty,
D N Y, New York City (Otto G Obermar
,USs Atty, SDNY, Edward T Fergu-

son, ITI, Asst US Atty, SDNY, New
York City, of counsel), for plantiff-appel-
loe.

Paul Alan Levy, Alan B Mornson, Pubhe
Citizen Latigation Group, Washington, D C,,
for protestors Patnck N Clement and Rob-
ert McGmnns

Barbara J Hillman, Gilbert A. Cornfield,
Cornfield and Feldman, Chicago, IIl., for
Election Officer Michael H Holland.

Before WINTER, ALTIMARI, and
MAHONEY, Circust Judges.

MAHONEY, Circuit Judge.

Appellant Yellow Freight Systems, Inc.
(“Yellow Freight”) appeals from an order
of the United States District Court for the
Southern Distnct of New York, Davnid N
Edelstemn, Judge, entered April 3, 1991
That order affirmed a determination of of-
ficers appointed pursuant to a certan con-
sent decree (the “Consent Decree”) relating
to the affawrs of defendant International
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of Amenca,
AFL-CIO (the “IBT”) that granted nonem-
ployee members of the IBT access to prem-
1ses of Yellow Freight to campagn for
union office, and denied Yellow Freight's
appheation for declaratory and injunctive
rehef from that determmation. Yellow
Freight seeks to enforce a “no sohatation”
rule by barnng nonemployee union mem-
bers from campaignng for union office on
its property The distnict court upheld the
appomnted officers’ determmnation denymng
effect to Yellow Freight's rule.

We conclude that the distnct court was
entitled to exeraise junsdiction over Yellow
Freight pursuant to the All Wnits- Act, 28
USC § 1651 (1988), and was not preempt-
ed from that Junsdiction by the authority
of the National Labor Relations Board (the
“NLRB") to determine lssues concerning
unfair labor practices under the National
Labor Relations Act (the “NLRA"), 29
USC §§ 151-169 (1988) We also con-
clude, however, that the district court and
its appomnted officers did not adequately
consider the availability of alternate means
by which the barred IBT campaigners
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might communicate with employees of Yel
low Freight who are members of the IBT.

We accordingly vacate and remand.

Background

Thus appeal arses from an ongomng ef-
fort of the United States government to nd
the IBT of orgamzed crme mfluence, To
that end, the United States commenced ths
btigation m the United States Distnict
Court for the Southern Dstrict of New
York on June 28, 1988 pursuant to the
Racketeer Influenced and Corrupt Orga-
mzations Act of 1970 (“RICO”), 18 US.CA.
§8 1961-1968 (1984 & Supp 1991), and the

Consent Decree was entered on March 14,
1989

The Consent Decree has generated con-
siderable htigation m the Southern Distnct
and n this court. As we summanzed its
provisions in one of those prior cases.

Under the Consent Decree, three court
officers are appomnted to oversee certam
aspects of the affairs of the IBT an
Election Officer, an Investigations Offi-
cer and an [Independent] Admmustrator
The Election Officer 15 to supervise the
1991 election of IBT officers. The Inves-
tigations Officer 1s granted authonty to
investigate corruption and prosecute dis-
ciplinary charges agamst any officer,
member or employee of the IBT or any
of its affihates The (Independent) Ad-
mmistrator oversees the mplementation
of the remedial provisions of the Consent
Decree. For example, the (Independent)
Admmistrator sits as an mmpartial dec-
sionmaker m disciplmary cases brought
by the Inveshgations Officer, conducts
the disciphnary hearngs and decides
them. The (Independent] Admmstrator
may also apply to the district court to
facilitate implementation of the Consent
Deuee,andﬂmeotherpartlestotheD&
cree may make such apphcations as well.
Furthermore, the district court 15 vested
with “exclusive junsdicion” to deade
any 1ssues relating to the actions or au-
thority of the [Independent] Admunistra-
tor And the IBT Constitution 18 amend-
ed to meorporate and conform with all of
the terms of the Consent Decree.

948 FEDERAL REPORTER, 24 SERIES
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Unted States v, IBT, 905 P-24 610, 613 o
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The fair asd open conduct of the 139y
IBT eloction is a central purpose of the
Consent Decree. The election encompasseq
three phases: (1) the rank-andfile secret
hlloteleeﬁonofdeleg:tatoﬂnl”lmt
convention; (2) the election of trustees and
nomination of national and regwnal off;-
cers at that convention; and (3) the subse”
quent rank-and-file secret ballot election of
national and regional officers. The dispute
athsueinﬂ:ismemfmmeammi
whvxﬁeloecnﬂingmthemmal(delem
selection) phase of the 1991 election, but
has mgnificant impheations for the third
(election of national and regional officers)
pbase whuch is now m process. B

Yellow Freight, many of whose employ-,
ees are IBT members, has the followmg
company policy”

There shall be no distribution of hters-
ture or solicitation by non-employees m
working or non-working areas durmg
working or non-working times In other
words, nen-employees are not allowed on
company property for the purpose of dis-
tributing Iiteratare or sobciting

Thus sppeal invoives two madents at Yel

entered an unfenced parking lot at the
Rudge facility They were cands-
for delegate from IBT Local 710 to
1991 IBT convention. Yellow Freight
asked them to leave and sum-

required to leave Yellow Freight's premuses
by Yellow Freight security personnel.

>
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US. v. INTERNATIONAL BROTH. OF TEAMSTERS
Cits s 98 P24 98 2ud Cr 1991)

AcGinms, Clement, and Hewer filed pro-
tests with the Election Officer, allegmng
that their exclusion by Yellow Freght vio-
isted IBT election rules promulgated pur-
suant to the Consent Decree (the “Election
Rules”). See United States v IBT, 981
F.2d 177, 184-90 (2d Cir 1991) (approving
Election Rules with modification). Follow-
ing separate investigations in Chicago
Ridge and Detroit, the Election Officer is-
sued two opmons The first, dealing with
the Clement/McGinms protest,
that Yellow Freight's pohcy wolated the
Election Rules by completely barrmg Clem-
ent and McGmnis from the Chicago Rudge
facihty, because campaignmg on the near
estpubhcssdewan&wouldpmndenomem-
ingful access to the IBT drivers employed
by Yellow Freight. The Election Officer
therefore required hmited access for Clem-
ent and McGinnis to Yellow Freight's prop-
ertyeltheratapa.rkmglotwossthe
street from Yellow Freight's termmal facil-
mesoratmopenamoutsndethewmmal
building, at Yellow Freight's opton. The

Tection Officer upheld Yellow Freight's
xclusion of Hewer from the Detrott facih-
ty, however, finding that Hewer could cam-
pawgn effectively from a puble sdewalk
and grassy area adjacent to that facilrty.
In making both determmations, the Elec-
ton Officer restricted hus eonsideration of
the availabiity of alternative means of
communication with employees of Yellow
Freight to those available at the Chicago
Ridge and Detroit terminals.

Yellow Freight appealed the determma-
tion regardmg Clement and McGmms to
the[ndependentAdmmsmtor,deewu

a.ppealedthedetermmtnnadmehhm__

The Admmstrator affirmed both rulmgs.!
lndomgso,hemvokedArhclevm.see-
tion 10(d) of the Elécton Rules, which pro-
vides that “no restnictions shall be placed
upon candidates’ or members’ pre-existing
nghts to sohcit support, dastribute leaflets
or hterature,  or engage In similar actv-
thes on employer or Union premises,” as
well as Article XI, section 2, which meludes
among the remedies available to the Elec-
tion Officer 1n resolving a protest: “requir-

L Hewuhunotappuledfmmlhkdemmim-
uon.sothebalanceohheproceedinainlhh

reasoned. “In general, the ‘pre-existng
nghts' to engage In campaign actvity m-
clude any past practice or agreement
among employers and the IBT, or its mem-
bers, which allows for such campaign actv-
ity, and any substantive nghts of umon
members to engage in such conduct as
established by applicable law ”

access for unon campaign actvity under
appheable federal labor law He further
affirmed the rulings of the Election Officer
that adequate alternative means of commu-
pication were available to Hewer at the
Detrott facility, but not to Clement and
McGmnis at the Chicago terminal. In af-
firming the latter ruling, the Admmustrator
considered almost exclusively altermative
campaigung feasibiities at the Chicago
Ridge termnal, except for the followmg
conclusory statement: “the complainants
did not have a reasonable alternative

ertywnthm'l‘memberaa:thnbcﬂxty.”
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ing or lmiting access ” The Admmustrator

. -

The Admimstrator found such a nght of

means of communication off company prop-

Yellow Freight made additional argu-
ments to the Independent Admumstrator,
and m a subsequent appeal to the distnet
court, which parallel those pressed on ths
appeal. The distnict court affirmed the do-
termmation of the Admmstrator, and ac-
cordingly demied Yellow Freight's apphes-
tion for declaratory and mjunctive relief
drected agamst that determmaton.

This appeal followed.

A

Discussion

Yellow Freight tenders four argomenta

on appeal.

(1) the Consent Deeree cannot vahdly be
appied or enforced agamst Yelow
Freight pursuant to either the AR
Wnts Act or any other asserted au-
thonty, because Yellow Freight 18 not
a party to the Consent Decree,

(2) the Independent Admmstrator, the
Election Officer, and the distnet court
are demed junsdiction over Yellow
Freight by the NLRA, which vests ex-

case, including this appeal are addressed only
to the Chicago Ridge controversy
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clusive junsdiction over the conduct at  eree. Yellow Freight cites, in support of 1
issue in the NLRB, this view, our recent statement that ..

(8) even assuming junsdiction, the deter It is true that, for purposes of interprets- \
mination herem is not in accordance tion, a consent decree is treated as u _
with law; and - contract among the settling partics, Fire- ,

(@) Yellow Freight should be awarded in-  fighters ». City of Cleveland, 418 US.
Junctive rebef agamst any further ex- 501, 106 S.Ct 3068, 92 LEd2d 40§ -

" ercise of authority over it by the Inde-  (1986), and that the terms of a ¢onsent |

pendent Adminstrator or Election Of-
ficer. -

We address each in turn. ° -
A. The Enforcement ¢of the Consent De-
oree against Yellow Frewght.

(1] The dwstnet court premmed its as-
sertion of authority over Yellow Fraght
upon the All Wnits Act, which provides m
pertinent part: T -

'~ The Supreme Court and all courts es-

tabhshed by Act of Congress may 18sue

all wnits necessary or appropnate in ad
of therr respective Junsdictions and

;greeable to the usages and prmerples of

w

28 USC § 1651(a) (1988) °

As the Supreme Court has stated.

The power conferred by the Act ex-
tends, under appropnate carcumstances,
topersomwho.thoughnotparhestothe
orignal action or engaged mn wrongdo-
Ing, are in a postion to frustrate the
mmplementation of a eourt order or the
Pproper admmstration of justice, and en-
compasses even those who have not tak-
en any affirmative action to hinder Jus-
tce.

United States v. New York Tel Co., 434
US. 159, 174, 98 S.Ct. 864, 878, 54 L.LEd.2d
876 (1977) (ctations omitted); see also
Yonkers Racing Corp. u. City of Yonkers,
858 F.2d 855, 868 (2d Cir 1988), cert. de-
nted, 489 US. 1077, 109 S Ct. 15627, 108
L.Ed.2d 888 (1989); Benjamin v Malcolm,
808 F.2d 46, 53 (2d Cir 1986), cert. dented,
480 US. 910, 107 S Ct. 1858, 94 L.Ed.2d 528
(1987); In re Baldwnn-Unsted Corp, TI0
F.2d 328, 338 (24 Cir 1985)

Despite this suthonity, Yellow Freight
contends that the Consent Decree cannot
be enforced agamst it because Yellow
Freight 18 not a party to the Consent De-

deueeeannotbeenfueedmhtﬂlme

who are not parties to the settlement.

Martin v. Wilks, 490 US. 755, 109 S.Ct.

2180, 104 L.Ed.2d 885 (1989).
IBT, 981 F2d at 185 *°

We proceeded immediately to scknowl

edge, however, that “there are several ex- -

ceptons to this general rule,” id, and in-
voked one of those exceptions to impose
upon IBT affiliates, not parties to the Con-
sent Decree, the election rules promulgated
pursuant to the Consent Decree. See 1d at
187 We have previously subjected other
nonparties to the Consent Decree, see Unst-
ed States v. IBT, 907 F.2d 217, 219-80 (2d
Cir 1990), IBT, 905 F.2d at 613 (2d Cir
1990), m the former case mvokng the All
Wnits Act to affirm an order all
members and affikates of the IBT from
¢ or any legal action that chal-
hnmmm‘ mpedes,waeehmiawdormﬁef
from, or seeks to prevent or delay any act
of [the court-eppointed officers] in any
court or forum in any jurmdichion except
[theSouthernDnmctofNewYat].” 907
F24 at 279 )

Nor is 1t the case that Martsn v Wilks,
490 US. 755, 109 S.Ct. 2180, 104 LEd.2d
835 (1989), upon which Yellow Freght
heavily rehes, bars the enforcement of the
Consent Decree against Yellow Freight.
In Martin, white firemen sued the City of
Birmingham, Alabama, alleging that they
were bemg demied promotions m favor of
less quahfied black firemen in violation of
apphcable federal law 490 US. at 758,
109 SCt. at 2188 The promotions of the
black firemen occurred m implementation
of two previously entered consent decrees.
Id. at 758-60, 109 S Ct at 2182-83. The
Supreme Court ruled that, although the
white firemen had not attempted to inter
vene m the hitigation that led to the consent
decrees,ﬂxeywenenutledtopmmeﬂxexr
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.ms n the subsequent htigation. Id. at
761, 109 S.Ct. at 2184

In other words, as we have stated, Mar
tsn “held that a failure to intervene does
not bar a subsequent attempt to challenge
actions taken pursuant to a3 consent de-
cree.” IBT, 931 F.2d at 184 n. 2; see also
Independent Fed'n of Flyght Attendants
v Zipes, 491 U.S 764, 109 S.Ct. 2732, 2786~
87, 105 L.Ed.2d 639 (1989) (smmilarly con-
strumg Martin) Accordmgly, Martin
doesnotpurpqrttobaranympactof:
consent decree upon, or enforcement of &
consent decree agamnst, & nonparty to the
decree Rather, it 15 addressed to the 188ue
whether such a nonparty 1 entitled to its
own “day m court” to challenge any such
m or enforcement. See Martin, 490
US at 762, 109 S Ct. at 761-62.

Yellow Freight also argues that a con-
sent decree, as disinguished from a judg-
ment resuling from hitigation pursued to
completion, cannot be enforced agamnst a
nonparty? In Yellow Freight's words,
“[tThe only process by which a non-party

be bound 18 1ts own agreement.” Ths
n 18 contradicted, inter alta, by our
rulings m three pnor cases enforcmg the
Consent Decree agamst nonparhes, see
IBT, 931 F 2d at 187, IBT, 907 F.2d at 279-
80; IBT, 905 F.2d at 613} as well as by
Yonkers Racing Corp., 858 F.2d at 868,
Benyamin, 803 F.2d at 48, and Baldwin-
Unsted, T70 F.24 at 382

Yellow Freight further contends that the
All Wnts Act may be mvoked only in cer-
tain categones of cases, and that this htiga-
tion fits none of those categones, We do
not agree with Yellow Freight's character-
1zation of this body of law In any event,
Yellow Freight concedes that “the All
Wnts Act allows substantive injunctions
agamst techmeal non-parties fin at

2. Yellow Freght invokes in this connection a
statement in Local Number 93, Int1 Assh of
FKirefighters v City of Cleveland, 478 US. 501,
529, 106 S.CL. 3063, 3079, 92 L.Ed.2d 405 (1986),
that "a court may not enter a consent decree
that imposes obligations on a party that did not
consent to the decree” In view of Marnn,
which also involved consent decrees, this dic
tum must be understood to mean that a consent
decree may not impose such obligations without
affording the affected nonparty a meaningful

least some cases] to enforce a decree which
adjudicates publhic nghts " We beheve that
there i3 a strong pubhc mterest m the
ongoing effort n this htigation to open the
IBT to democratic processes and purge the
union of organized crime nfluence.

-Fnrther, as 8 gepersl rule

[T junsdichion over the subject matter

-~of and the parties to lrbgation 18 properly
acquired, the All Writs Act authonzes a
federal court to protect that junsdichon
even though nonparties may be subject
to the terms of the mjunction.

IBT, 907 F.2d at 281 -

The distnict court has subject matter jur-
1sdiction of the underlying controversy pur
suant to RICO Yellow Freight does not
contest personal jumsdiction, and n any
event, “the All Wnts Act requires no more
than that the persons enjoined have the
‘mimmum contacts’ that are constitutional-
ly required under due process ” IBT, 907
F.2d at 281 (quoting International Shoe
Co. v Washington, 326 US 310, 316, 66
S Ct. 164, 158, 90 L.Ed. 95 (1945))

Since the junsdictional requirements are
satisfied, the remaining 1ssues, m the lan-
guage of the All Wnts Act, are whether
the district court’s order was. “necessary or
appropnate” to the mplementation of the
Consent Decree, and whether t was m-
posed agreeably “to the usages and prmcr
ples of law” 28 USC. § 1651 (1988),

The district court articulated the need to
provide access to Yellow Freight's Chicago
Ridge termunal m the followmg terms:

[TThe crux of this Consent Decree 13-

free, open and fatr secret ballot elections.
In order for those elechons to be mean-
mgful, the IBT rank and file must be
given a far choice of candidates But

opportunity to challenge the applhication of the
decree to it

3. We do not mean to imply that these pnor
rulings, all of which relate to affiliates or mem-
bers of the IBT, automatically call for apphca-
tion of the Consent Decree to Yellow Freight.
Sce IBT, 907 F2d at 280 (extent of the Consent
Decree’s binding effect on nonparties “an issue
best resolved 1n the context of concrete disputes
adjudicated by the distnct court”)
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ﬂnmhtyofmchmelechanhﬂnt
heumhentsmayoﬁeuholddmhnetad-

ployers such as Yellow Freight “have the
power, if not restramed,. to subvert the
, electoral process ..” were they to bar

IBT members from exercising their nght

to campaign on employers’ premises .

Second, the Independent Admmnstrator

found that non-employee IBT members

_have a hmited “pre-exising nght” of ac-

cess to non-employer premises as guar-

anteed by the National Labor Relations

Act, ("NLRA™) 29 US.C § 168(aX1), and

1ts subsequent interpretations -
Unsted States v. IBT, No 88 Cv 4486
(DNE), shp op at 6-7, 1991 WL 51065
(SDNY Apr 8 1991).

We agree with this assessment of the
need for kmited access to employer prem:s-
s where no feasible alternative for cam-
pigning by candidates for union office 15
available. We therefore conclude that the
order on appeal was or appro-
pnate m ad of”’ the dstnet court’s jurisdsc-
honoverthennderlymghhgaﬁonmwhxch
the Consent Decree was entered, and turn
to the 1ssue whether it wag “agreeable to
the usages and prmciples of law ”

We first consider whether the procedure
made available to Yellow Freight to contest
the asserted access was “agreeable to the
usages and principles of law,” bearing m
mind the mandate of Martsn o Wilks that
Yellow Freight have 1ts “day m court” on
the 1ssue. See 490 U.S at 762, 109 S Ct. at
2184. Yellow Freight contends that it was
demed “due process,” and thereby (a fort:-
on) traditional legal Protections, because 1t

¢+ 848 FEDERAL REPORTER, 24 SERIES

was subjected to & consent decree to which
it was not a party We have already rejoct.
od that claim, however, and therefore turn
our attention to the particular
that have been applied herein in

Election Officer, a former general counsel
of the United Mine Workers, inspected both
sites at issue, accepted submissions from
the parties, wrote letter opmions that ad-
dressed the factual and legal contentions of
the parties, and decided the controversy
regarding the Detroit terminal m favor of
Yellow Freght, although rulng agamst
Yellow Freight regarding the Chicago
Ridge termmal. The Independent Admims-
trator, a former federal district judge, held
8 hearing at which testimony was present-
ed, received prehearng legal nubmsmn_s
from the parties, and solictted posthearmg
submisgions. He issued a detailed decusion
tions of the parties, and made de nowo
findings of fact and'eonelusiom of law.

Yellow Preight then availed itself of its
night to appeal to the distnct court. The
district court held a hearmg, meorporated
the record developed by the IBT trustees at
Yellow Freight's request, and issued a
memorandum and order that again ad-
dressed the issues tendered by the parties.
Now, of course, Yellow Freight has taken
this appeal, m which the customary appel-
late procedures of federal arcuit courts
have been apphed Appheation may be
made,byeerhora.n,forfnrtherremwby
the Supreme Court.

It 13 difficult to imagme additional or
different procedures that would accord Yel-
low Freight a sigmificantly enhanced oppor-
tunity to present its postion concernmng
this controversy Certamly, furthermore,

to Yellow to litigate its
opportunity Freight

would run afoul of Martin, 490 US. at
761-62, 109 S.Cr. at 2184-8S.
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these procedures are at least generally
comparable to those provided by the NLRA
for resolution by the NLRB and foderal
courts of unfarr lsbor practice claums. Ses
generally 29 US.C. § 160 (1988). We ae-
cordingly conclude that Yellow Freight bas
been accorded adequate procedural protec
tions to satisfy the All Wnts Act. Cf
Unsted States v. IBT, 941 F.2d 1292, 1297-
98 (24 Cir 1991) (procedures utilized in dis-
aphnary actions pursuant to Consent De-
cree satisfy due process). . cin

Further, the provision of access to the
Chicago Ridge termunal is certamly, as a
substantive matter, “agreeable to the us-
ages and principles of law” withn the
meaning of the All Writs Act. There 18 a
thoroughly developed body of federal labor
law regarding this 1sue Indeed, Yellow
Freight contends that the merits of the
msue are defimtively addressed by the
NLRA and consigned thereby to the excin-
sive Junsdiction of the NLRB  We turn to
that contention.

NLRB Preemption.

[2] Yellow Freight contends that the
conduct at wmsue m this case 18 directly
regulated by sections 7 and 8(aX1) of the
NLRA, 29 USC. §§ 167 and 168(a)1)
(1988), and accordingly that the NLRB has
exclusive junadiction with respect toit. In
this connection, San Diego Buslding
Trades Council v. Garmon, 369 U.S 286,
79 SCt. 778, 8 LEd.2d 776 (1959), a case
mvolving attempted state regulation of
conduct constitutmg an NLRA unfair labor
practice, stated that ‘{w]hen an activity 18
arguably subject to § 7 or § 8 of the
[NLRA}, the States as well as the federal
courts must defer to the exclusive compe-
tence of the [NLRB] if the danger of state
interference with national policy 18 to be
averted.” Id. at 245, 79 S Ct. at 780

This rule, however, 18 not uniformly ap-
phed even as to state regulation. See, eg,
Sears Roebuck & Co. v San Diego County
Council of Carpenters, 436 US 180, 182
& 207-08, 98 S Ct. 1745, 1749, 1762-63, 56
v, Ed.2d 209 (1978) (enforcement of state

-espass laws by state court allowed as to
‘picketing which 18 arguably—but not defi-

pitely—prohibited or protected by federal
law”"). Furthermore, where, federal laws
and policaes other than the NLRA are mpli-
cated, the Garmon rule is frequently cop-
sidered mapplicable. See, e.g., Breininger
o Sheet Metal- Workcn IntT Ass n "ocal
UnmNo,t,MU.S.G‘! 1108.0&424.
420-86, 107 LEd.2d 888 (1939) (distrct
court had junisdiction to hear fair represen-
taton claim although umon’s breach of
duty of far representation might wiolate
§ 8() of the NLRA); International Bhd.
of Boilermakers v. Hardeman, 401 US.
233, 287-39, 91 SCt 609, 612-14, 28
L.EAd.2d 10 (1971) (district court had juris-
diction to hear claim that unlawful expul-
sion from union violated § 101(a)5) of Ta-
bor-Management Reporting and Dmclosm
Act, 29 USC § 411(a)5) (1988), although
e.xpulmon was arguably an unfarr labor
practice violative of §§ 8(b)(1)(A) and 8(b)2)
of NLRA), American Postal Workers Un-
son v United States Postal Servce, 'n;s
F2d 716, 720 (2d Cir 1985) (district court
and NLRB have concurrent )nmdxhon
over swits to_enforce labor contracts, "even
of the conduct mvolved might entail an un-
farr labor practice”), cert. densed, 476 US,
1046, 106 S.Ct. 1262, 89 L.Ed.2d 572 (1986);
Unisted States v Boffa, 688 F.2d 919, 981
(3d Cir 1982) (in RICO prosecution allegmg
mail fraud predicates and substantive mail
fraud violations, prohibition of defendants’
conduct by § 8 of NLRA would not pre-
clude “enforcement of & federal statute
that mdependently proscribes that con-
duet”), cert. demed, 460 US. 1022, 168
SCt 1272, 76 LLEd.2d 494 (1988) Here,
although the appointed officials are directly
~applymg the NLRA rather than some sepa-
rate body of law, considerations that we
have previously recognized with respect to
the Consent Decree argue compellingly for
a ruling agamst exclusive NLRB junsdic-
tion. !
We have affirmed an injunction prohibit-
ing all members and affihates of the IBT
from 1mtizting any legal proceeding relat-
mg to the Consent Decree ‘“in-any court or
Sforum n any junsdicton” (emphasis add-
ed) other than the district court from which
this appeal was taken, /BT, 90T F 2d at 279,
“as a necessary means of protectng the




i8 properly invoked m
this case, See ud, & Berger v Heckler,
T71 F2d 1556, 1676 n. 32 (& Gir 1985)
(“ {flew persons are in & better position to
understand the meanmg of a consent de-
cree than the distrct Judge who oversaw
and approved it ") (quoting Brown p Neebd,
844 F.2d 651, 568 n. 12 (6th Cir 1981)) We

the NLRB does

erence
poﬁcy"thatwazﬂ:efoedeoneemmaar

mon. See 359 US at 246, T9 SCt. at 719

[23] Finally, Yellow Freight contends
that the substantive determmahonmadeby
the Electon Officer ag to the Chcago
Riudge terminal, and affirmed by the Inde-
pendent Adminstrator and the distnct
eourt,lsmcorrectasamatterofhw‘ As

did not adequately consider the availabihty
of alternate means of communicating with
Yellow Freight's Chicago Ridge employees
at locations other thap the worksite, and
that the case must accordingly be remand-

[Aln employer may vahdly post his prop-
erty agamst nonemployee distribution of
union hterature if

mg other distribution. _
Id.atllz,'ms.ct.atsu

Explaming the balance to be struck, the
Court went on to say

.
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Thus 13 not a problem of always open
or always closed doors for uniwon orgs-
nization on company property Orge-
mzation rights are granted to workers by
the same suthonty, the Natonal Govern-
ment, that preserves property rights.
Accommodation between the two must
be obtauned with as little destruction of
one as is consmstent with the mamtenance
of the other The employer may not
affirmatively mterfere with organization;
the union may not always msist that the
employer axd orgamzation. But when
the snaccesmibrlity of employees makes
sneffective the reasonable attempts by
nonemployees to communicale wth
them through the usual channels, the
nght to exclude from property has been
required to yield to the extent needed to
permit communication of mformation on
the nght to orgamze.

Id. (emphass added)

Babcock and Wilcoz-involved efforts by
ns to organize the pertinent employees,
than mtraumon elechons. See 1d. at
106, 76 SCt. at 679 The wsue, however,
was whether the employers had violated
section 8(sX1) of the NLRA, 29 USC.
§ 168(aX1) (1988), by mmpeding ther em-
ployees’ section 7 “nght to self-organizs-
tion.” 29 US.C. § 157 (1988). It has smece
been made clear that mtraunion campaign-
mg actvites implicate employees’ section 7
nght “to form, jom, or asmst labor orgs-
mzations,” or to “refran” therefrom, id,
and that unlawful mterference with that
nght 1s also a section 8(sX1) unfar labor
practice. See NLRB v. Magnavoz Co., 415
US. 822, 824, 94 SCt 1099, 1101, 89
L.Ed.2d 358 (1974), District Lodge 91, Int'l
Ass'n of Machwnists v. NLRB, 814 F2d

876, 879 (2d Cir 1987)

Babcock and Wilcox ruled that ‘of the
location of a plant and the hvng quarters
of the employees place the employees be-
yond the reach of reasonable union efforts
to communicate with them, the employer
must allow the umon to approach his em-
~loyees on his property " 851 US. at 118,

The Election Officer’s letter opinion regarding
Chicago Ridge observed that Yellow Freight has
permitied some solicitation during the Chnist-
mas season by United Way in one of the areas

76 S.Ct. at 685. On the other hand, the
NLRA “does not require that the employer
permit the use of its facilies for.organza-
tion when other means are readily avail-
able.” Jd. st 114, 76 S.Ct. at 685. As the
NLRB has summarized. 3 - -
Babcock thus holds that where persons
other than employees of an employer
that owns or controls the property in
question are concerned, “altsrnative
_ means” must always be consvdered. a
property owner who has closed his prop-
erty to nonemployee commumecations, on
a nondiscrnminatory basis,’ cannot be re-
quired to grant access where reasonable
alternative means exist, but m the ab-
sence of such means the property nght
must yeld to the extent necessary to
permut the orgamzers to communicate

with the employees. - .
Jean Country, 201 N L.R.B 11, 12 (1988)
(emphasis partially added) ° -

“We have most recently considered this
issue m National Montime Union v
NLRB, 867 F.2d 767 (2d Cir 1989), where
we affirmed an NLRB determmation that
an employer had not committed an unfaw
labor practice by barring umon organizers
from 1ts boats because “the record [was]
inadequate to estabhsh that home wsits
were unreasonable,” and the umon “had
the burden of proving that alternative
means of communication were unreason-
able.” 867 F.2d at TI6 We note that the
Supreme Court will revisit this area m the
commng term, having granted certioran in
Lechme=c, Inc. v NLRB, 914 F 2d 818 (1st
Cir 1990), cert. granted, — US. —, 111
S Ct. 1805, 113 LLEd.2d 240 (1991)

The problem with the determunation on
appeal here 18 that virtually no. considera-
tion was given to alternative ways of com-
municating with the Chicagg Ridge employ-
ees of Yellow Freight away from the job-
site. Both the Election Officer and the
Independent Admumstrator recogmzed m
general terms the need to consider alterna-
tave means of communication, but specific

ahternatively ordered to be made available to
Clement and McGinnus, but the 1ssue of discrim-
{natory access was not otherwmise pursued.
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US. v. INTERNATIONAL BROTH. OF TEAMSTERS 109
&.-ﬂl Fad 98 (2ad Civ. 1991)

-

- b—'l

Vithregudto(i).themeanmgofdn
sent Decree, Article VIII, Section 10(d),
wdes that “No restnctions be placed
v candidates’ or 'members’ pre-existing
hts to solieit, support, dustribute leaflets
literature ... or engage in genera.l activ-
8 on employer or union premises.” Giv-
this language its ordinary meanmg in

s present context, there 15 no basis for
.ding that Yellow Freight wolated its
ms. The words “preexstmg rights”
2m 1o more than a reference to rights of
cess previously recognized by employers
rongheontractorpastpmcheeorde-
eed by enforcement orders of the Nation-
Labor Relations Board (“NLRB”) Ths
ading accords with the language used
« Consent Decree and mifs the nghts of
scess conferred by the Decree to nghts
noyed by the IBT that the TBT may law-
dly confer npon IBT members' How-
that reading, Yellow Freight

late the Consent Decree. Yellow

reight’s no-solicttation rule was'm effect
hen the Consent Decree was smgned.
lement and McGmnis thus had no pre-
dsting right of access to Yellow Freight's

emises.

3 - .
= I
However, mith regard to (i), my col

used upon the Admimstrator’s mterpreta-
on of the words “pre-existing nghts” as
tcluding “all substantive rghts of umon
rembers .. under established law” Un-
erthmmdmg,theDea'eepurportsto
est junsdiction m the Admmustrator to
djudicate nonemployees’ claims of access
> Yellow Freight's premises under the
ILRA. -

Puttng asde the All Wnits Act for the
1oment, 1t 18 a mystery to me where IBT
nd the government found the authority to
mpower the Admmustrator to adjudicate
nfair labor practice charges mvolving non-

to the Decree. This 18sue 18 not
addressed in my colleagues’ opm-
1 do not mean to suggest that a bright line

deﬂnesd;e'pu-exlsungnghu’lmmtdby
the Consent Decree. Indeed, 1 can imagine a

jon. In fact, Congress has designated’ex-
clusive procedures for the adjudication of
unfair labor practice clams:*1 know of no
theory under- which the TBT and the
governmenthdﬁ:epowereuenhanylég-
islative in nature, ’to 'override Congress's
expli‘utdimcﬁonthatClemeufdeéGm-
nmﬁletheu'unfmrhborpncbeeehargeo
witbtheNLRB et AT -

" Not surpmmgly, Ia!so dot notagree that
the IBT and the government had the power
to erase Yellow Freight's nght to htigate
the unfair labor practice cha.rgubefore the
NLRB Nordolagreet.hatallowmgtho
IBT and the government to accomphsh this
leglslatweactwas'notadenmlofdne
prowss to Yellow Frelght. Yellow Freight
did have hearmgs on the unfair Iabor prac
tice chatges “before the Admmistrator and
the ‘distnet court. However, Yellow
Freight was not accopded due process when
the Consent Decree deprived 1t of the nght
to htigate unfair labor practice charges, be-
fore the NLRB rather than before the Ad-
mmstrato:. Yellow Freight had “perther
notice nor &heanng m the RICO proceed;
mgastotbepotenhallouotmughh
under federal law. If the IBT and the
government had the power to erase Yellow
Freight's nghts, then Yellow Freight
should have been made a party defendant
in the RICO action and allowed to Litigate
to final judgment the msue of whether the
loss of such nghts could be granted as.
mhef. - LRV t

- m -

This bnng"s me to (i), namely, the All
Writs Act issue. I agree with my col
leagues that, in contrast to the Consent
Decree, the All Wnits Act may confer juns-
diction over third parties where necessary
to implement otherwise vahd provisions of
the Decree. My colleagues reason that the
proceedings agamnst Yellow Freight are
necessary to avold mconsistent iterpreta-
tions of that Decree. If the Consent De-
cree merely mcorporates pertinent prove
sions of the NLRA, however, then the only

host of definitional problems ansing from the

provision. Such problems, however, are not a
reason to give the Decree an expan<ive reading

i
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inconmstencies that might anse would be States

mmmw-hm

tions of the NLRA and the NLRB's inter _

pretations of the same statute. The appre-
henmon that the Admmstrator may dis-
agree with the NLRB as to the meanmg of
the NLRA, and the tacit but yet fnexorable
assumption that the Admmstrator’s view
should prevail, merely highlight the Megiti-
macy of viewing the Consent Decree as
vestmg the Admmistrator with junsdiction
over unfair labor practces. It goes with-
out saymg that the All Wnts Act does not
authorze the displacement of Congress’s
legislative scheme for the adjudication

unfm'hborpncuees. o ﬁ" .
. However, my colleagues’ discussion of
the preemption 18sue mmphes that the Con-
sent Decree created mdependent nghts of
access, ve, not bhased on the NLRA, by
IBT candidates to employers’ pibperty
Their discussion of the preemption 1ssue
relies exclusively on cases m which clanns
basedonothebodiesofhw.ag..comgn
law trespass clams or “where federal laws

.17 848 FEDERAL REPORTER, 24 SERIES 1 -

-

o og

« IBT, 907 F.2d 217 (2 Cie.ts
held that local unions, who were not
to the Consent Decres but sre cod

US. 1077, 109 S.Ct.. 1527, 108 LPd 24"

(1989), the Gity of ymmﬁi&‘kqg‘i
cohsent decrée enfered in the Bouthers |

' and pohcies other than the NLRA are mp}i-
cated,” overlap unfarr labor practice claims
and are validly adjucieated by tribunaly
' other than the NLRB Those cases are
neither analogous nor relevant to the in-

' . stant matter unless the Consent Decree is
. L wiewed as creating a new body of law to be
paAS AL enforced by third parties agamst other

third parties for purposes of the IBT elee-
tion, another legmlative act the IBT and the
government had no power to accomplish.
Moreover, in therr discussion of the All
Wnts Act, they emphasize the “pubhe m-
terest” m democratizing the IBT and purg-
ing 1t of orgamzed crime influence. Agam,
thmnnpbeathattheDecreeembod:ulegnl
commands beyond those found m present
labor law Whatever the mplications of
the opimon, however, the content of these
new legal commands 13 not spelled out.
Indeed, the Admmstrator's view of hs
powers was hmited to enforeing “substan-
tive nghts  under established law,” (em-
phasis added), and my colleagues purport
to apply only standards derived from the
NLRA,

I know of no precedent for this expan-
aive use of the All Wnts Act. Unsted

order to effectuste & settlament ag1
in which the plamttfs had waived &
state law claims and to ensuré that &t
eouldmtdisruptﬂnemtbr_’l?f
mg clams denvative of the settled cliu
See “E."t 5 ~TUDAALT &
By eonuut.theproceedmggclmgf;'}
low Freight has nothung to do with, et
the nsk of inconsistent decisions conce
mg the meanmng of the Conm%
collusive actions by a party to the
or a need to avord dervative, i
actions that would unravel a class

» 1N
settlement. ot = Y

Coad o

Iv vhe- v

I beheve that Clement and McGz
should have been required ta file

labor practice charges with the [N

&
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Hnited Sttes ﬁc':.f of Aspeals

POR THE
STCOND CiIrCuIt

At a stated term of the United States Court of Appsals for the
Second Circuit, held at the United States Courthouse, in the City of
thousand nine hundred and ninety-one.

USA
PLAINTIFF-APPELLEE,

V.
IBT
DEFENDANTS

A petition for rehearing containing a suggestion that the actien
be rsheard in banc having been filed herein BY APPELLANT YELLOW FREIGHT
SYSTEMS INC.

Upon consideration by the panel that heard the appeal, it {s

Ordered that said petition for rehearing is DEWIED.

It is further noted that ths suggestion for rehesring in banc has
roguh:

been transuitted to the Judges of the court in ve service

and to any othayr judge heard the appeal and that no such judge has
requested that a vots be taken thereon. Juds
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2 UNITED STATES COURT OF APPEALS
3 FOR THE SECOND CIRCUIT
4 - * -
5 No. 1839 -- August Term, 1990
6 (Argued: July 22, 1991 Decided: October 29, 1991)
7 Docket No. 91-6096
8 Amended: February 14, 1992
9 -------- * --------
10 UNITED STATES OF AMERICA,
11 Plaintiff-Appellee,
12 - V. -
13 INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND
14 HELPERS OF AMERICA, AFL-CIO; THE COMMISSION OF LA COSA NOSTRA:;
i5 ANTHONY SALERNO, also known as Fat Tony; MATTHEW IANNIELLO, also
16 known as Matty the Horse; NUNZIO PROVENZANO, also Known as Nunzi
17 Pro; ANTHONY CORALLO, also known as Tony Ducks; SALVATORE SANTORO,
18 also known as Tom Mix; CHRISTOPHER FURNARI, SR., also known as
19 Christie Tick; FRANK MANZO; CARMINE PERSICO, also known as Junior,
20 also known as The Snake; GENNARO LANGELLA, also known as Gerry lang;
21 PHILIP RASTELLI, also known as Rusty; NICHOLAS MARANGELIO, also
22 known as Nicky Glasses; JOSEPH MASSINO, also known as Joey Messina:
23 ANTHONY FICAROTTA, also known as Figgy: EUGENE BOFFA, SR.,; FRANCIS
24 SHEERAN; MILTON ROCKMAN, also known as Maishe; JOHN TRONOLONE, also
25 known as Peanuts; JOSEPH JOHN AIUPPA, also known as Joey O'Braien,
26 also known as Joe Doves, also known as Joey Aiuppa; JOHN PHILLIP
27 CERONE, also known as Jackie the Lackie, also known as Jackle
28 Cerone; JOSEPH LOMBARDO, ALSO KNOWN AS Joey the Clown; ANGELO
29 LAPIETRA, also known as The Nutcracker; FRANK BALISTRIERI, also
30 known as Mr. B; CARL ANGELO DELUNA, also known as Toughy; CARL
31 CIVELLA, also known as Corky; ANTHONY THOMAS CIVELLA, also known as
32 Tony Ripe; GENERAL EXECUTIVE BOARD, INTERNATIONAL BROTHERHOOD OF
1
AO T2A
(Rev 8/82)
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PRESSER, General President; WELDON MATHIS, General Secretary-
Treasurer; JOSEPH TREROTOLA, also known as Joe T, First Vaice
President; ROBERT HOLMES, SR., Second Vice President; WILLIAM J.
MCCARTHY, Third Vice President; JOSEPH W. MORGAN, Fourth Vice
President; EDWARD M. LAWSON, Fifth Vice President; ARNOLD
WEINMEISTER, Sixth Vice President; JOHN H. CLEVELAND, Seventh Vice
President; MAURICE R. SCHURR, Eight Vice President; DONALD PETERS,
Ninth Vice President; WALTER J. SHEA, Tenth Vice President; HAROLD
FRIEDMAN, Eleventh Vice President; JACK D. COX, Twelfth Vice
President; DON L. WEST, Thirteenth Vice President; MICHAEL J. RILEY,
Fourteenth Vice President, THEODORE COZZA, Fifteenth Vice President;
DANIEL LIGUROTIS, Sixteenth Vice President; and SALVATORE
PROVENZANO, also known as Sammy Pro, Former Vice President,

Defendants,

YELLOW FREIGHT SYSTEMS, INC.

Appellant.

Before:

WINTER, ALTIMARI, and MAHONEY,

Appeal from an order of the United States Distraict Court for
the Southern District of New York, David N. Edelstein, Judge,
entered April 3, 1991 that affirmed a determination of the
Independent Administrator under a certain consent decree relating
to the International Brotherhood of Teamsters, Chauffeurs,

Warehousemen and Helpers of America, AFL-CIO, granting non-employee
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union members access to premises of Yellow Freight Systems, Inc. to
campaign for union office, and denied the application of Yellow
Freight Systems, Inc. for declaratory and injunctive relief from

that determination.
Vacated and remanded. Judge Winter dissents in a separate

opinion.

-------- e

JAY G. SWARDENSKI, Chicago, Illinoas
(Larry G. Hall, Kirk D. Messmer,
Patrick W. Kocian, Matkov,
Salzman, Madoff & Gunn, Chicago,
Illinoas, of —counsel), for

Appellant.

JAMES L. COTT, Assastant United
States Attorney for the Southern
Distraict of New York, New York,
New York (Otto G. Obermaier,
United States Attorney for the
Southern District of New York,
Edward T. Ferguson, I1I,
Assistant United States Attorney
for the Southern District of New
York, New York, New York, of

counsel), for Plaintiff-

Appellee.
Paul Alan Levy, Alan B.
Morraison, Public Caitizen

Litigation Group, Washington,

D.C., for Protestors Patrick N.
Clement and Robert McGinnis.

Barbara J. Hillman, Gilbert A.
Cornfield, Cornfield and
Feldman, Chicago, Illinois, for
Election Officer Michael H.
Holland.

________ Nemmmmm e
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MAHONEY, Circuit Judge:
Appellant Yellow Freight Systems, Inc. ("Yellow Freight")

appeals from an order of the United States District Court for the
Southern District of New York, David N. Edelstein, Judge, entered
April 3, 1991. That order affirmed a determination of officers
appointed pursuant to a certain consent decree (the "Consent
Decree") relating to the affairs of defendant International
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of
America, AFL-CIO (the "IBT") that granted nonemployee members of the
IBT access to premises of Yellow Freight to campaign for union
office, and denied Yellow Freight's application for declaratory and
injunctive relief from that determination. Yellow Freight seeks to
enforce a "no solicitation" rule by barring nonemployee union
members from campaigning for union office on its property. The
district court upheld the appointed officers' determination denying
effect to Yellow Freight's rule.

We conclude that the district court was entitled to exercise
jurisdiction over Yellow Freight pursuant to the All Writs Act, 28
U.S.C. § 1651 (1988), and was not preempted from that jurisdiction
by the authoraity of the National Labor Relations Board (the "NLRB")
to determine 1issues concerning unfair labor practices under the
National Labor Relations Act (the "NLRA"), 29 U.S.C. §§ 151-169

(1988). We also conclude, however, that the district court and its




10 72a

10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

appointed officers did not adequately consider the availability of
alternate means by which the barred IBT campaigners might
communicate with employees of Yellow Freight who are members of the
IBT.
We accordingly vacate and remand.
Background
This appeal arises from an ongoing effort of the United States
government to rid the IBT of organized craime influence. To that
end, the United States commenced this litigation 1n the Unaited
States District Court for the Southern District of New York on June
28, 1988 pursuant to the Racketeer 1Influenced and Corrupt
Organizations Act of 1970 ("RICO"), 18 U.S.C.A. §§ 1961-1968 (1984
& Supp. 1991), and the Consent Decree was entered on March 14, 1989.
The Consent Decree has generated considerable latigation ain
the Southern District and in this court. As we summarized 1ts
provisions in one of those prior cases:
Under the Consent Decree, three court officers
are appointed to oversee certain aspects of
the affairs of the IBT: an Election Officer,
an Investigations Officer and an [Independent])
Administrator. The Election Officer is to
supervise the 1991 election of IBT officers.
The Investigations Officer 1s granted
authoraity to investigate corruption and
prosecute disciplinary charges against any
officer, member or employee of the IBT or any
of 1its affiliates. The [Independent]
Administrator oversees the implementation of
the remedial provisions of the Consent Decree.
For example, the [Independent] Administrator
sits as an impartial decisionmaker 1in

disciplinary cases brought by the
Investigations Officer, conducts the

5
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disciplinary hearings and decides them. The
(Independent) Administrator may also apply to
the district court to facilitate
implementation of the Consent Decree, and the
other parties to the Decree may make such
applications as well. Furthermore, the
district court is vested with "exclusive
jurisdiction" to decide any issues relating
to the actions or authority of the
{Independent]) Administrator. And the IBT
Constitution is amended to incorporate and
conform with all of the terms of the Consent
Decree.

United States v. IBT, 905 F.2d 610, 613 (2d Cir. 1990).

The fair and open conduct of the 1991 IBT election 1s a
central purpose of the Consent Decree. The election encompasses
three phases: (1) the rank-and-file secret ballot election of
delegates to the 1991 IBT convention; (2) the election of trustees
and nomination of national and regional officers at that convention;
and (3) the subsequent rank-and-file secret ballot election of
national and regional officers. The dispute at issue in this case
arises from campaign activities occurring in the initial (delegate
selection) phase of the 1991 election, but has significant
implications for the thard (election of national and regional
officers) phase which 1s now in process.

Yellow Freight, many of whose employees are IBT members, has
the following company policy:

There shall be no distribution of literature
or solicitation by non-employees in working
or non-working areas during working or non-
working times. In other words, non-employees

are not allowed on company property for the
purpose of distributing 1literature or




AD 72A

10
11
12
13
14
15
le
17
18
19
20
21
22
23

24

soliciting.

This appeal involves two incidents at Yellow Freight
facilities challenging that policy. The first occurred in Chicago
Ridge, Illinois. The second occurred in Detroit, Michigan. 1In
October 1990, two IBT members who are not Yellow Freight employees,
Patrick N. Clement and Robert McGinnis, entered an unfenced parking
lot at the Chicago Ridge facility. They were candidates for
delegate from IBT Local 710 to the 1991 IBT convention. Yellow
Freight officials asked them to leave and summoned the police, who
also asked the men to leave, which they eventually did. They moved
to a public sidewalk nearby and continued campaigning. In December
1990, two IBT members who also are not Yellow Freight employees,
Michael Hewer and James McTaggart, campaigned for union office at
the employee walk-through gate at the Detroit facility. They were
required to leave Yellow Freight's premises by Yellow Freight
security personnel.

McGinnis, Clement, and Hewer filed protests with the Election
Officer, alleging that their exclusion by Yellow Freight violated
IBT election rules promulgated pursuant to the Consent Decree (the

"Election Rules"). See United States v. IBT, 931 F.2d 177, 184-90

(2d Cair. 1991) (approving Election Rules with modification).
Following separate investigations in Chicago Ridge and Detroit, the
Election Officer issued two opinions. The farst, dealing with tne

Clement/McGinnis protest, determined that Yellow Freight's policy
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violated the Election Rules by completely barring Clement and
McGinnis from the Chicago Ridge facility, because campaigning on the
nearest public sidewalk would provide no meaningful access to the
IBT drivers employed by Yellow Freight. The Election Officer
therefore required limited access for Clement and McGinnis to Yellow
Freight's property either at a parking lot across the street from
Yellow Freight's terminal facilities or at an open area outside the
terminal building, at Yellow Freight's option. The Election Officer
upheld Yellow Freight's exclusion of Hewer from the Detroit
facilaty, however, finding that Hewer could campaign effectively
from a public sidewalk and grassy area adjacent to that facility.
In making both determinations, the Election Officer restricted his
consideration of the availability of alternative means of
communication with employees of Yellow Freight to those available
at the Chicago Ridge and Detroit terminals.

Yellow Freight appealed the determination regarding Clement
and McGinnis to the Independent Administrator, and Hewer appealed
the determination adverse to him. The Administrator affirmed both
rulmgs.l In doing so, he invoked Article VIII, section 10(d) of
the Election Rules, which provides that "no restrictions shall be
placed upon candidates' or members' pre-existing rights to solicat
support, distribute leaflets or literature, . . . or engage 1n
similar activities on employer or Union premises," as well as

Article XI, section 2, which includes among the remedies available
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to the Election Officer in resolving a protest: "requiring or
limiting access." The Administrator reasoned: "In general, the
'pre-existing raghts' to engage in campaign activity include any
past practice or agreement among employers and the IBT, or its
members, which allows for such campaign activity, and any
substantive rights of union members to engage in such conduct as
established by applicable law."

The Administrator found such a right of access for union
campaign actaivity under applicable federal labor law. He further
affirmed the rulings of the Election Officer that adequate
alternative means of communication were available to Hewer at the
Detroit facility, but not to Clement and McGinnis at the Chicago
terminal. In affirming the latter ruling, the Administrator
considered almost exclusively alternative campaigning feasibilities
at the Chicago Ridge terminal, except for the following conclusory
statement: "the complainants did not have a reasonable alternative
means of communication off company property with IBT members at this
facilaty."

Yellow Freight made additional arguments to the Independent
Administrator, and i1n a subsequent appeal to the district court,
which parallel those pressed on this appeal. The district court
affirmed the determination of the Administrator, and accordingly
denied Yellow Freight's application for declaratory and injunctive

relief directed against that determination.




This appeal followed.

1
2 Discussion
3 Yellow Freight tenders four arguments on appeal:

4 (1) the Consent Decree cannot validly be
5 applied or enforced against Yellow
6 Freight pursuant to either the All Writs
7 Act or any other asserted authority,
8 because Yellow Freight is not a party to
9 the Consent Decree;

10 (2) the 1Independent Administrator, the

11 Election Officer, and the district court

12 are denied Jjurisdiction over Yellow

13 Freaght by the NLRA, which vests

14 exclusaive jurisdiction over the conduct

15 at i1ssue i1n the NLRB;

16 (3) even assuming jurisdaictaion, the

17 determination herein is not i1n accordance

18 with law; and

19 (4) Yellow Freight should be awarded

20 injunctive relief against any further

21 exercise of authority over it by the

22 Independent Administrator or Election

23 Offaicer.

24 We address each in turn.

25 A. The Enforcement of the Consent Decree against Yellow Freight.
26 The district court premised 1ts assertion of authority over
27 Yellow Freight upon the All Writs Act, which provides in pertinent
28 part:

29 The Suprene Court and all courts

30 established by Act of Congress may issue all

31 writs necessary or appropriate in aid of theair

32 respective jurisdictions and agreeable to the

33 usages and prainciples of law.

34 28 U.S.C. § 1651(a) (1988).

10

10 72A
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As the Supreme Court has stated:

The power conferred by the Act extends,
under appropriate circumstances, to persons
who, though not parties to the original action
or engaged in wrongdoing, are in a position
to frustrate the implementation of a court
order or the proper administration of justice,
and encompasses even those who have not taken
any affirmative action to hinder justice.

United States v. New York Tel., Co., 434 U.S. 159, 174 (1977)

(citations omitted); see also Yonkers Racing Corp. v. City of

Yonkers, 858 F.2d 855, 863 (2d Cir. 1988), cert. denied, 489 U.S.
1077 (1989); Benjamin v. Malcolm, 803 F.2d4 46, 53 (2d Car. 1986),
cert. denied, 480 U.S. 910, (1987); In re Baldwin-United Corp., 770
F.2d 328, 338 (24 Cir. 1985).

Despite this authority, Yellow Freight contends that the
Consent Decree cannot be enforced against it because Yellow Freaght
is not a party to the Consent Decree. Yellow Freight cites, in
support of this view, our recent statement that:

It is true that, for purposes of inter-
pretation, a consent decree is treated as a
contract among the settling partaes,
Firefighters v. City of Cleveland, 478 U.S.
501, 106 S. Ct. 3063, 92 L.Ed.2d 405 (1986),
and that the terms of a consent decree cannot
be enforced against those who are not parties
to the settlement. Martin v. Wilks, 490 U.S.
755, 109 S. Ct. 2180, 104 L.Ed.2d 835 (1989).

IBT, 931 F.2d at 185.

We proceeded immediately to acknowledge, however, that "there
are several exceptions to this general rule," ad., and invoked one

of those exceptions to impose upon IBT affiliates, not parties to
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the Consent Decree, the election rules promulgated pursuant to the
Consent Decree. See jd. at 187. We have previously subjected other
nonparties to the Consent Decree, see Unjted States v. IBT, 907 F.2d
277, 279-80 (24 Cir. 1990); IBT, 905 F.2d at 613 (2d Cir. 1990), in
the former case invoking the All Writs Act to affirm an order
restraining all members and affiliates of the IBT from "filing or
taking any legal action that challenges, impedes, seeks review of
or relief from, or seeks to prevent or delay any act of [the court-
appointed officers] in any court or forum in any jurisdiction except
[the Southern District of New York]." 907 F.2d at 279. Thais case,
1n any event, does not require us to determine whether the Consent
Decree, of its own force, applies to Yellow Freight. Rather, the
issue here is whether the All Writs Act authorized the dastrict
court and the officials acting pursuant to its authority to issue
the order requiring Yellow Freight to permit campaigning on aits
property.

Nor 1s it the case that Martin v. Wilks, 490 U.S. 755 (1989),
upon which Yellow Freight heavily relies, precludes the use of the
All Writs Act against Yellow Freight. In Martaipn, white firemen sued
the City of Birmingham, Alabama, alleging that they were being
denied promotions in favor of less qualified black firemen 1in
violation of applicable federal law. 490 U.S. at 7s8. The
promotions of the black firemen occurred in implementation of two

previously entered consent decrees. Id. at 758-60. The Supreme
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Court ruled that, although the white firemen had not attempted to
intervene in the litigation that led to the consent decrees, they
were entitled to pursue their claims in the subsequent litigataion.
I4. at 7e61l.

In other words, as we have stated, Martin "held that a failure
to intervene does not bar a subsequent attempt to challenge actions
taken pursuant to a consent decree.® IBT, 931 F.2d at 184 n.2; see
also Independent Fed'n of Flight Attendants v, Zipes, 109 S. Ct.
2732, 2736-37 (1989) (similarly construing Martin). Accordingly,
Martin does not purport to bar any impact of a consent decree upon
a nonparty to the decree. Rather, 1t is addressed to the 1issue
whether such a nonparty 1s entitled to its own "day in court" to
challenge any such impact. See Martin, 490 U.S. at 762.

Yellow Freight also argues that a consent decree, as
distinguished from a judgment resulting from litigation pursued to
completion, cannot be enforced against a nonparty. Whatever the
force of this argument, it is unavailing in this case because the
district court has not purported to deem Yellow Freight bound by the
Consent Decree. Instead, it has ruled that an order may 1ssue under
the All Writs Act to effectuate the Decree.

Yellow Freight further contends that the All Wrats Act may be
invoked only 1in certain categories of cases, and that this
litigation fits none of those categories. We do not agree with

Yellow Freaight's characterization of this body of law. In any
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event, Yellow Freight concedes that "the All Writs Act allows
substantive injunctions against technical non-parties . . . [in at
least some cases] to enforce a decree which adjudicates public
rights." We believe that there is a strong public interest in the
ongoing effort in this litigation to open the IBT to democratic
processes and purge the union of organized crime influence.

Further, as a general rule:

(I]f jurisdiction over the subject matter of
and the parties to litigation 1s properly
acquired, the All Writs Act authorizes a
federal court to protect that jurisdiction
even though nonparties may be subject to the
terms of the injunctaion.

IBT, 907 F.2d4 at 281.

The district court has subject matter jurisdiction of the
underlying controversy pursuant to RICO. Yellow Freight does not
contest personal jurisdiction, and in any event, "the All Writs Act
requires no more than that the persons enjoined have the 'minimum

contacts' that are constitutionally required under due process."®

IBT, 907 F.2d at 281 (quoting International Shoe Co. v. Washington,

326 U.S. 310, 316, 66 S. Ct. 154, 158 (1945)).

Since the jurisdictional requirements are satisfied, the
remaining issues, 1n the language of the All Wrats Act, are whether
the district court's order was "necessary or appropriate" to the
implementation of the Consent Decree, and whether it was 1mposed
agreeably "to the usages and principles of law." 28 U.S.C. § 1651

(1988) . .

14
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The district court articulated the need to provide access to
Yellow Freight's Chicago Ridge terminal in the following terms:

(Tlhe crux of this Consent Decree is . . .
free, open and fair secret ballot elections.
In order for those elections to be meaningful,
the IBT rank and file must be given a fair
choice of candidates. But the reality of such
an election is that incumbents may often hold
distinct advantages in name recognition, and
access to members of a local. Employers may
have developed comfortable relationships with
incumbent IBT officers, and may not be anxious
for new, and perhaps more assertive union
representatives. As a result, jurasdiction
over employers such as Yellow Freight may be
necessary "in aid of thas Court's
jurisdaction.”

As an addational matter, . . . the
Independent Administrator reasoned that
employers such as Yellow Freight "have the
power, 1f not restrained, to subvert the
electoral process . . ." were they to bar IBT
members from exercising their raight to
campaign on employers' premises . .
Second, the Independent Administrator found
that non—employee IBT members have a limited
"pre-existing right" of access to non-employer
premises as guaranteed by the National Labor
Relations Act, ("NLRA") 29 U.S.C. § 158(a) (1),
and its subsequent interpretations.

United states v. IBT, No. 88 Civ. 4486 (DNE), slip op. at 6-7

(S.D.N.Y. Apr. 3, 1991).

We agree with this assessment of the need for limited access
to employer premises where no feasible alternative for campalgning
by candidates for union office is available. We therefore conclude
that the order on appeal was "necessary or appropriate in aid of"

L)
the district court's jurisdiction over the underlying latigation in
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which the Consent Decree was entered, and turn to the issue whether
it was "agreeable to the usages and principles of law."

We first consider whether the procedure made available to
Yellow Freight to contest the asserted access was "agreeable to the
usages and principles of law," bearing in mind the mandate of Martin
v. Walks that Yellow Freight have its "day in court" on the issue.
See 490 U.S. at 762. VYellow Freight contends that it was denied
"due process," and thereby (a fortiorj) traditional 1legal
protections, because it was subjected to a consent decree to which
1t was not a party. But, as we have pointed out, the district court
did not rule that the Consent Decree, of 1ts own force, bound Yellow
Freight. It acted pursuant to the All Wraits Act, and we therefore
turn our attention to the particular procedures that have been
applied herein in adjudicating Yellow Freight's claimed entitlement
to bar Clement and McGinnis from the Chicago Ridge termanal.

Yellow Freight's position has been considered by both the
Election Officer and the Independent Administrator, and reviewed,
now, by two federal courts. The Election Officer, a former general
counsel of the United Mine Workers, inspected both sites at issue,
accepted submissions from the parties, wrote letter opinions that
addressed the factual and legal contentions of the parties, and
decided the controversy regarding the Detroit terminal in favor of
Yellow Freight, although ruling against Yellow Freight regarding the

Chicago Ridge terminal. The Independent Administrator, a former
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federal district judge, held a hearing at which testimony was
presented, received prehearing legal submissions from the parties,
and solicited posthearing submissions. He issued a detailed
decision that carefully addressed the legal contentions of the
parties, and made de novo findings of fact and conclusions of law.

Yellow Freight then availed itself of its right to appeal to
the dastrict court.? The district court held a hearing,
incorporated the record developed by the IBT trustees at Yellow
Freight's request, and 1issued a memorandum and order that agailn
addressed the issues tendered by the partaies. Now, of course,
Yellow Freight has taken this appeal, in which the customary
appellate procedures of federal circuit courts have been applaied.
Application may be made, by certiorari, for further review by the
Supreme Court.

It 1s difficult to imagine additional or different procedures
that would accord Yellow Freight a significantly enhanced
opportunity to present its position concerning this controversy.
Certainly, furthermore, these procedures are at least generally
comparable to those provided by the NLRA for resolution by the NLRB
and federal courts of unfair labor practice claims. See generally
29 U.S.C. § 160 (1988). We accordingly conclude that Yellow Freaight
has been accorded adequate procedural protections to satisfy the All
Writs Act. Cf. United States v. IBT, No. 91-6052, slip op. 6769,

6779-81 (2d Cir. Aug. 6, 1991) (procedures utilized in discaplainary
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actions pursuant to Consent Decree satisfy due process).

Further, the provision of access to the Chicago Ridge terminal
1s certainly, as a substantive matter, "agreeable to the usages and
principles of law" within the meaning of the All Writs Act. There
is a thoroughly developed body of federal labor law regarding this
1ssue. Indeed, Yellow Freight contends that the merits of the issue
are definmitively addressed by the NLRA and consigned thereby to the
exclusive jurisdiction of the NLRB. We turn to that contention.
B. NLRB Preemptaion.

Yellow Freight contends that the conduct at issue in this case
1s directly regulated by sections 7 and 8(a) (1) of the NLRA, 29
U.S.C. §§ 157 and 158(a) (1) (1988), and accordingly that the NLRB
has exclusive jurisdiction with respect to it. 1In this connection,
San Diego Building Trades Council v. Garmon, 359 U.S. 236 (1959),
a case involving attempted state regulation of conduct constituting
an NLRA unfair labor practice, stated that "[w]hen an activity 1is
arquably subject to § 7 or § 8 of the [NLRA], the States as well as
the federal courts must defer to the exclusave competence of the
(NLRB) 1f the danger of state interference with national policy 1s
to be averted." Id4. at 245.

This rule, however, 1s not uniformly applied even as to state

regulation. See, e.g., Sears Roebuck & Co. v. San Diego County

Council of Carpenters, 436 U.S. 180, 182 & 207-08 (1978)

(enforcement of state trespass laws by state court allowed as to
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"picketing which is arguably - but not definitely - prohibited or
protected by federal law"). Furthermore, where federal laws and

policies other than the NLRA are implicated, the Garmon rule is

frequently considered inapplicable. See, e.a., Breininger v. Sheet
Metal Workers Int'l Ass'n Local Union No. 6, 110 S. Ct. 424, 429-35

(1989) (district court had jurisdiction to hear fair representation
claim although union's breach of duty of fair representation might
violate § 8(b) of the NLRA); International Bhd. of Boilermakers v.
Hardemap, 401 U.S. 233, 237-39, 91 Ss. ct. 609, 612-14
(1971) (dastrict court had jurisdiction to hear claim that unlawful
expulsion from union violated § 101(a)(5) of Labor-Management
Reporting and Disclosure Act, 29 U.S.C. § 411(a) (5) (1988), although
expulsion was arguably an unfair labor practice violative of §§
8(b) (1) (A) and 8(b) (2) of NLRA); Ameraica ost Wo S on_v

United States Postal Service, 766 F.2d 715, 720 (24 Cir.
1985) (district court and NLRB have concurrent jurisdiction over
suits to enforce labor contracts, "even if the conduct involved

might entail an unfair labor practice"), cert. denied, 475 U.S. 1046
(1986) ; United States v. Boffa, 688 F.2d 919, 931 (3d Cir. 1982) (in

RICO prosecution alleging mail fraud predicates and substantive mail
fraud violations, prohibiation of defendants' conduct by § 8 of NLRA
would not preclude "enforcement of a federal statute that

independently proscribes that conduct"), cert. denied, 460 U.S. 1022

(1983). Here, although the appointed officials are directly
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applying the NLRA rather than some separate body of law,
considerations that we have previously recognized with respect to
the Consent Decree argue compellingly for a ruling against exclusive
NLRB jurisdiction.

We have affirmed an injunction prohibiting all members and
affiliates of the IBT from initiating any legal proceeding relating
to the Consent Decree "in any court or forum in any jurisdiction®
(emphasis added) other than the district court from which this
appeal was taken, IBT, 907 F.2d at 279, "as a necessary means of
protecting the district court's jurisdiction over implementation of
the Consent Decree." Id. at 280. We did so to avoid inconsistent
interpretations of, and judgments regarding, the Consent Decree, and
also to avoid repetitive 1litigation that would distract the
government and the court-appointed officers from implementation of
the Consent Decree. Id. It would be completely disruptive to rule
that despite this arrangement, the dastrict court has no authority
to address any matter arising under the Consent Decree that might
arguably be deemed an unfair labor practice under the NLRA.3

As we have stated, "a distraict )judge can legitimately assert
comprehensive control over complex litigation," IBT, 907 F.2d at
281, and this rule 1is properly invoked in this case. See 1d.; cf.
Berger v. Heckler, 771 F.2d 1556, 1576 n.32 (24 Cir. 1985) ("'[f)ew

persons are 1in a better position to understand the meaning of a

consent decree than the district judge who oversaw and approved
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it'") (quoting Brown v. Neeb, 644 F.2d 551, 558 n.12 (éth Cir.
1981)). We conclude that the NLRB does not have exclusive

jurisdiction over the conduct at issue on this appeal, and that the
district court and its appointed officers accordingly did not err
in addressing it. Finally, by requiring strict adherence to the
requirements of federal labor law in the enforcement of the Consent
Decree, see infra, we preclude that "interference with national
policy" that was the focal concern in Garmon. See 359 U.S. at 245.
C. The Merats.*

Finally, Yellow Freight contends that the substantaive
determination made by the Election Officer as to the Chicago Ridge
terminal, and affirmed by the Independent Administrator and the

§ as indicated

district court, is incorrect as a matter of law.
supra, the claims of Clement and McGinnis for access to Yellow
Freight's property are premised upon the provision in Article VIII,
section 10(d) of the Election Rules that safeguards "candidates' or
members' pre-existing rights to . . . [campaign] . . . on employer
or Union premises."” The Independent Administrator properly
construed this provision to invoke both "past practice or agreement
among employers and the IBT, . . . and any substantive rights of
union members to engage i1n such conduct as established by applicable
law." The pertinent issue on this appeal 1s the content of the

"applicable law," since no preexisting practice or agreement has

been asserted to be pertinent to this controversy. For the reasons
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that follow, we conclude that the determination on appeal did not
adequately consider the availability of alternate means of
communicating with Yellow Freight's Chicago Ridge employees at
locations other than the worksite, and that the case must
accordingly be remanded for reconsideration by the district court

and the court-appointed officers.

The landmark case in this area is NLRB v, Babcock & Wilcox
Co., 351 U.S. 105 (1956), which ruled that:

[A)Jn employer may validly post his property
against nonemployee distribution of union
literature 1f reasonable efforts by the union
through other available channels of
communication will enable it to reach the
employee with 1ts message and 1f the
enployer's notice or order does not
discriminate against the union by allowing
other distraibution.

Id. at 112.
Explaining the balance to be struck, the Court went on to say:

This 1s not a problem of always open or
always closed doors for union organization on
company property. Organization rights are
granted to workers by the same authority, the
National Government, that preserves property
rights. Accommodation between the two must
be obtained with as little destruction of one
as 1s consistent with the maintenance of the
other. The employer may not affirmatively
interfere with organization; the union may not
always insist that the employer aid

organization. But when the inaccessibilaty
of employees makes ineffective the reasonable

attempts by nonemployees to communicate with
them through the usual channels, the right to

exclude from property has been required to
yield to the extent needed to permit
communication of information on the right to
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organize.
Id. (emphasis added).

Babcock and Wilcox involved efforts by unions to organize the
pertinent employees, rather than intraunion elections. §See id. at
106. The issue, however, was whether the employers had violated
section 8(a) (1) of the NLRA, 29 U.S.C. § 158(a)(1l)(1988), by
impeding their employees' section 7 "right to self-organization."
29 U.S.C. § 157(1988). It has since been made clear that intraunion
campaigning activities implicate employees' section 7 right "to
form, Join, or assist 1labor organizations," or to "refrain"
therefrom, 1d., and that unlawful interference with that right 1s
also a section 8(a) (1) unfair labor practice. See NLRB v, Magnavox
Co., 415 U.S. 322, 324 (1974); Dastrict lodge 91, Int'l Ass'n of
Machapasts v. NIRB, 814 F.2d 876, 879 (2d Cir. 1987).

Babcock and Wilcox ruled that "if the location of a plant and
the living quarters of the employees place the employees beyond the
reach of reasonable union efforts to communicate with them, the
employer must allow the union to approach his employees on his
property.®" 351 U.S. at 113. On the other hand, the NLRA "does not
require that the employer permit the use of its facilities for
organization when other means are readily available." Id. at 114.
As the NLRB has summarized:

Babcock thus holds that where persons other

than employees of an employer that owns or
controls the property 1in question are

concerned, "alternative means" must always be

considered: a property owner who has closed
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his property to nonemployee communications,
on a nondiscriminatory basis,® cannot be
required to grant access where reasonable
alternative means exist, but in the absence
of such means the property right must yield
to the extent necessary to permit the
organizers to communicate with the employees.
Jeap Country, 291 N.L.R.B. 11, 12 (1988) (emphasis partially added).

We have most recently considered this issue in National
Maritime Union v. NIRB, 867 F.2d 767 (2@ cir. 1989), where we
affirmed an NLRB determination that an employer had not committed
an unfair labor practice by barring union organizers from 1ts boats
because "the record [was) inadequate to establish that home visaits
were unreasonable," and the union "had the burden of provaing that
alternative means of communication were unreasonable." 867 F.2d at
775.

The problem with the determination on appeal here is that
virtually no consideration was given to alternative ways of
communicating with the Chicago Ridge employees of Yellow Freight
away from the jobsaite. Both the Election Officer and the
Independent Administrator recognized in general terms the need to
consider alternative means of communication, but specific attention
was accorded only to alternatives immediately adjacent to the
Chicago Ridge jobsite. The district court affirmed on the basis of
the determination by the Independent Administrator. 1In view of the

applicable law, this 1s Clearly inadequate, and we must therefore

vacate and remand.
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In doing so, we note that the consideration of this issue on
remand may take into account all pertinent matters, including time
constraints imposed by the impending election schedule and cost

factors. See National Maritime Union, 867 F.2d at 774. We note

also that home visits were considered a plausible alternative in
Nationa) Maratime Union because the union organizers were provided
by the employer with the names and addresses of the employees whom
the organizers sought to approach. See id. at 769. In sum, we do
not seek to pose undue difficulties for the district court and the
court-appointed officers in dealing practically and flexibly with
the significant burden of overseeing the ongoing IBT election, but
we cannot ratify decisions made in that effort which do not comport
with the requirements of applicable law.

We note, finally, that if Yellow Freight should on remand be
validly compelled to provide access to its Chicago Ridge property
in connection with the 1991 IBT election, such compelled access
would not inhibit Yellow Freight's continued entitlement to enforce
1ts "no solaicitation™ policy i1n the future, in the absence of
Judicial direction to the contrary. Yellow Freight would not an
such circumstances have voluntarily abandoned its policy or
willingly established any exception to it. Cf. NLRB v. Southern Md.
Hosp. Ctr., 916 F.2d 932, 937 (4th Car. 1990) ("[c]laims of
disparate enforcement inherently require a finding that the employer

treated similar conduct differently") (emphasis added):; Restaurant
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Corp. of Am. v. NLRB, 827 F.2d 799, 807 (D.C. Cir. 1987) (same); jd.

at 812 n.3 (Bork, J., dissenting in part and concurring in part)
(same) . Accordingly, such a ruling would establish only that Yellow
Freight may on occasion be required to provide access to its
property in furtherance of the Consent Decree, despite its "no
solicitation" policy. Yellow Freight would continue to be entitled
to limit access to its property pursuant to the "no solicitation"”
policy, subject only to the general limits of federal labor law.
See Babcock & Wilcox, 351 U.S. at 112.

D. Injunctive Relaief.

'
Yellow Freight asks that we direct the district court to

permanently enjoin the Election Officer and Administrator "not to
assert authority or jurisdiction over Yellow Freight under color of
the [Consent Decree) or Election Rules, not to process any protest
or grievance against any act by Yellow Freight, and not to seek to
require Yellow Freight to respond . . . to . . . any protest or
grievance arising [thereunder)." As is obvious from the foregoing,
we will not provide such relief, since we deem Yellow Freight
amenable to the authority of the district court and the court-
appointed officers as to the dispute on appeal, pursuant to the All
Writs Act, and do not consider the authority of the dastrict court
and 1ts officers to deal with that dispute to be preempted by the
NLRB. Our ruling is limited to assuring that the correct legal

standards are applied in the resolution of this controversy.

26




Conclusion
The order of the district court is vacated, and the case 1s
remanded for further proceedings not inconsistent with this opinion.

Yellow Freight's application for injunctive relief is denied. The

N & W N W

parties shall bear their own costs.
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FOOTNOTES

1. Hewer has not appealed from this determination, so the
balance of the proceedings in this case, including this appeal, are
addressed only to the Chicago Ridge controversy.

2. Throughout these proceedings, the appeal procedures made
available by the Consent Decree to the parties thereto have been
extended to Yellow Freight. Any failure thus to provide an
opportunity to Yellow Freight to litigate its claims would run afoul

of Martin, 490 U.S. at 761-62.

3. As Judge Winter's dissent suggests, the normally glacial
pace of NLRB proceedings regarding unfair labor practice is 1ll
suited to the regulation of ongoing IBT elections envisioned by the
Consent Decree. Our jurisdictional ruling, however, is not premised

upon this consideration.

4. Between the time when this opinion was originally issued
on October 29, 1991 and its amendment on February 14, 1992, the
Supreme Court decided Lechmere, Inc. v. NLRB, 60 U.S.L.W. 4415 (U.S.
Jan. 27, 1992), significantly revising the law hereinafter addressed
in section C of this Discussion. Because, on remand, this case has
been dismissed as moot in view of the completion of the 1991

election of IBT officers, we deem 1t unnecessary to amend section
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C of this Discussion, but append this footnote simply to signal the
Lechmere development of the law as of the amendment date of this

opinion.

5. We are unpersuaded by the argument of counsel for Clement
and McGinnis that Yellow Freight has waived its right to contest the
merits on appeal. The Election Officer, the Independent
Adminastrator, and the district court all addressed the merits, and
Yellow Freight made clear that it contested those rulings. Yellow
Freight placed its primary emphasis in the district court upon other
arguments, however, in view of the court's expressed desires
concerning the issues to be addressed at the hearing that resulted

in the ruling on appeal.

6. The Election Officer's letter opinion regarding Chicago
Ridge observed that Yellow Freight has permitted some solicitation
during the Christmas season by United Way in one of the areas
alternatively ordered to be made available to Clement and McGinnis,

but the i1ssue of discriminatory access was not otherwise pursued.
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U.S. v. IBT, et al., #91-6096

WINTER, Circujt Judge, dissenting:
I respectfully dissent.

I do not agree: (i) that the Consent Decree between the IBT
and the government purports to vest jurisdiction in the court-
appointed Administrator and reviewing federal courts to adjudicate
unfair labor practice charges brought by two IBT members against an
employer under the National Labor Relations Act ("NLRA") ;' (ii)
that, if the Decree so empowers the Administrator, it is valid; or
(111) that the adjudication in question is authorized by the All
Wrats Act.

I

With regard to (i), the meaning of the Consent Decree, Article
VIII, Section 10(d), provides that "No restrictions be placed upon
candidates' or members' pre-existing rights to solicit, support,
distribute leaflets or literature . . . or engage in general
activities on employer or union pPremises." Giving this language
1ts ordinary meaning in the present context, there is no basis for
finding that Yellow Freight violated its terms. The words "pre-
existing rights" seem no more than a reference to rights of access
pPreviously recognized by employers through contract or past
practice or decreed by enforcement orders of the National Labor
Relations Board ("NLRB"). Thas reading accords with the language
used 1n the Consent Decree and limits the rights of access
conferred by the Decree to rights enjoyed by the IBT that the IBT
may lawfully confer upon IBT members.? However, under that

reading, Yellow Freight did not violate the Consent Decree. Yellow
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Freight's no-solicitation rule was in effect when the Consent
Decree was signed. Clement and McGinnis thus had no pre-existing
right of access to Yellow Freight's premises.

II

However, with regard to (ii), my colleagues read the language
differently, based upon the Administrator's interpretation of the
words "pre-existing rights" as including "all substantive rights of
union members . . . under established law." Under this reading,
the Decree purports to vest jurisdiction in the Administrator to
adjudicate non-employees' claims of access to Yellow Freight's
premises under the NLRA.

Putting aside the All Writs Act for the moment, 1t 1s a
mystery to me where IBT and the government found the authority to
empower the Administrator to adjudicate unfair labor practice
charges involving non-parties to the Decree. This issue is not
darectly addressed an my colleagues' opinion. In fact, Congress
has designated exclusive procedures for the adjudication of unfair
labor practice claims. I know of no theory under which the IBT and
the government had the power, essentially legislative in nature, to
override Congress's explicit direction that Clement and McGinnas
file their unfair labor practice charges with the NLRB.

Not surprisingly, I also do not agree that the IBT and the
government had the power to erase Yellow Freight's right to
litigate the unfair labor practice charges before the NLRB. Nor do
I agree that allowing the IBT and the government to accomplish this

legislative act was not a denial of due process to Yellow Freight.
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Yellow Freight did have hearings on the unfair labor practice
charges before the Administrator and the district court. However,
Yellow Freight was not accorded due brocess when the Consent Decree
deprived it of the right to litigate unfair labor practice charges
before the NLRB rather than before the Administrator. Yellow
Freight had neither notice nor a hearing in the RICO proceeding as
to the potential loss of its rights under federal law. If the IBT
and the government had the power to erase Yellow Freight's rights,
then Yellow Freight should have been made a party defendant in the
RICO action and allowed to litigate to final Judgment the 1ssue of
whether the loss of such rights could be granted as relaief.
III

This brings me to (111), namely, the All Writs Act lssue. I
agree with my colleagues that, in contrast to the Consent Decree,
the All Writs Act may confer Jurisdiction over third parties where
necessary to implement otherwise valid provisions of the Decree.
My colleagues reason that the proceedings against Yellow Freight
are necessary to avoid inconsistent interpretations of that Decree.
If the Consent Decree merely incorporates pertinent provisions of
the NLRA, however, then the only inconsistencies that might arise
would be between the Administrator's interpretations of the NLRA
and the NLRB's interpretations of the same statute. The
apprehension that the Administrator may disagree with the NLRB as
to the meaning of the NLRA, and the tacait but Yet inexorable
assumption that the Administrator's view should prevail, merely

highlight the 1llegitimacy of viewing the Consent Decree as vesting
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the Administrator with jurisdiction over unfair labor practices.
It goes without saying that the All Writs Act does not authorize
the displacement of Congress's legislative scheme for the
adjudication of unfair labor practices.

However, my colleagues' discussion of the preemption issue
implies that the Consent Decree created independent rights of
access, j.e., not based on the NLRA, by IBT candidates to
employers' property. Their discussion of the preemption issue
relies exclusively on cases in which claims based on other bodies
of law, e.g., common law trespass claims or "where federal laws and
policies other than the NLRA are implicated," overlap unfair labor
practice claims and are validly adjudicated by tribunals other than
the NLRB. Those cases are neither analogous nor relevant to the
instant matter unless the Consent Decree is viewed as creating a
new body of law to be enforced by third parties against other third
parties for purposes of the IBT election, another legislatave act
the IBT and the government had no power to accomplish. Moreover,
in their discussion of the All Writs Act, they emphasize the
"public interest" 1in democratizing the IBT and purging 1t of
organized crime influence. Again, this implies that the Decree
embodies legal commands beyond those found in present labor law.
Whatever the implications of the opainion, however, the content of
these new legal commands 1s not spelled out. Indeed, the
Administrator's view of his powers was limited to enforcing

"substantive rights . . . under established law," (emphasis added),

and my colleagues purport to apply only standards derived from the
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NLRA.

I know of no precedent for this expansive use of the All Writs
Act. United States v. IBT, 907 F.2d 277 (2d Ccir. 1990), held that
local unions, who were not parties to the Consent Decree but are
constituent bodies of the IBT, had to litigate issues concerning
the meaning of that Consent Decree in the Southern District of New
York. This essentially housekeeping decision dealt solely waith
inconsistencies concerning the meaning of the Consent Decree, not
disagreements over the meaning of a federal statute, such as the

NLRA. In Yonkers Racing Corp. v. City of Yonkers, 858 F.2d 855 (24

Cir. 1988), cert. denied, 489 U.S. 1077 (1989), the City of

Yonkers, pursuant to a consent decree entered in the Southern
District, initiated condemnation proceedings in state court.
Subsequently, the property owners brought actions in state courts
to invalidate the proposed condemnations. We affirmed an order
directing the City to remove the state court actions. Our
pPrincipal concern was again the effect of 1nconsistent judgments
with respect to the meaning of a consent decree. A secondary
concern was the fear that the City of Yonkers would not vigorously
defend the invalidation proceedings. Finally, in In re Baldwin-
United Corporation, 770 F.2d 328 (2d Cir. 1985), we upheld an
injunction prohibiting states from filing civil actions against
parties who were defendants in a multi-district securities
litigation. We did so in order to effectuate a settlement
agreement 1n which the plaintiffs had waived their state law claims

and to ensure that states could not disrupt the agreement by

|
T
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asserting claims derivative of the settled claims. See id. at 336-
37.

By contrast, the proceeding against Yellow Freight has nothing
to do with either the risk of inconsistent decisions concerning the
meaning of the Consent Decree, collusive actions by a party to the
Decree, or a need to avoid derivative, duplicative actions that |
would unravel a class action settlement.

IV

I believe that Clement and McGinnis should have been required
to file unfair labor practaice charges with the NLRB. With the
support of the Administrator, they then could have specifically
requested the General Counsel to seek preliminary relief under
Section 10(J). 29 U.s.c. § 160(]) .

It may be that my colleagues are influenced by the fact that
our court records create what might charitably be called a
reasonable doubt as to the capacity of the NLRB to act with
anything but, again speaking charitably, glacial speed in
adjudicating unfair labor practices. See, e.qg., NLRB v. Oakes
Machine Corp., 897 F.2d 84 (24 Cir. 1990); National Maritime Union
of America, AFL-CIO v. NLRB, 867 F.2d 767 (24 cir. 1989).

Nevertheless, there 1is litigation pending i1n our court indicating

that Section 10(3) actions for injunctions are not unknown. NLRB

v. Domsey Trading Corp., appeal docketed, No. 91-6203 (24 Car.
Aug. 23, 1991). 1In any event, the sorry performance of the NLRB 1s
not for us to correct by interpretation of consent decrees between

unions and the government.
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I thus regard my colleagues' decision as a profoundly
troubling precedent. The reach of the decision is long but the

theories on which it ;g based seenm ill-defined ang open-ended. 1t

factual setting of a corrupt and undemocratic union. I hope that
all further references to th;s decision will be accompanied by the

words, "That case 1s easily distinguishable; it involved the

Teamsters."
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2. I do not mean to Suggest that a bright line defines the "pre-
exaisting raghts" lncorporated by the Consent Decree. Indeed, I can
ilmagine a host of definitional problems arising from the provaision

Such problens, however, are not a reason to give the Decree an

expansive reading.




